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PREFACE. 



The collection of cases and readings herewith offered to the 
public, while devoted mainly to the organization of the administra- 
tive authorities to be found in the American system of government, 
it is hoped, will be found to cover the whole field of American gov- 
ernment sufficiently to justify its use in classes devoted to govern- 
ment rather than to administration. It is true that no eases have 
been selected for the specific purpose of showing what is the organi- 
zation and what are the powers of either the legislature or the 
courts. At the same time it is the belief of the editor that there will 
be found enough in the opinions set forth when supplemented by 
oral exposition on the part of the instructor^ to give to the student 
a fairly accurate and comprehensive conception of the nature of 
the American governmental system and the methods in which the 
lowers of government are exercised. 

The editor of this collection of cases has compiled a collection 
of eases published separately as '^ Cases on the Law of Officers" 
and under the title of ''Part II" published with the accompanying 
collection under the title of ''Cases on Administrative Law." 
"While "Cases on the Law of Officers" attempts to treat many sub- 
jects which are technical in character, the editor believes it may 
be used with profit by those studying the more general subject of 
government to supplement some of the points treated perhaps all 
too briefly in the accompanying pages, particularly if a judicious 
selection of the material is made. 

FKANK J. GOODNQW, 

Columbia University, May, 1906, 
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CHAPTERL 

THE SEPARATION OF POWERS. 

L The Meaning of the Principle as a Rule of Law. 

KILBOURN V. THOMPSON. 

Supreme Court of the United States. October, 1880, 
103 U. S. 168. 

Mr. Justice Miller, after stating the case, delivered the opinion 
of the court. 

The argument before us has assumed a very wide range, and in- 
cludes the discussion of almost every suggestion that can well be 
conceived on the subject. The two extremes of the controversy are, 
the proposition on the part of the plaintiff, that the House of Rep- 
resentatives has no power whatever to punish for a contempt of its 
authority; and on the part of the defendants, that such power un- 
doubtedly exists, and when that body has formally exercised it, it 
must be presumed that it was rightfully exercised. 

The powers of Congress itself, when acting through the concur- 
rence of both branches, are dependent solely on the Constitu- 
tion There is no express power in that instru- 
ment conferred on either House of Congress to punish for con- 
tempts. 

The advocates of this power have, therefore, resorted to the im- 
plication of its existence, founded on two principal arguments. 
These are, 1, its exercise by the House of Commons of England, 
from which country, we it is said, have derived our system oi joixr- 

1 
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liamentary law; and, 2d, the necessity of such a power to enable 
the two Houses of Congress to perform the duties and exercise the 
powers which the Constitution has conferred on them. 

We are of the opinion that the right of the House of Represen- 
tatives to punish the citizen for a contempt of its authority or a 
breach of its privileges can derive no support from the precedents 
and practices of the two Houses of the English Parliament, nor 
from the adjudged cases in which the English Courts have upheld 
these practices. 

. The Constitution expressly empowers each House 
to punish its own members for disorderly behavior. We see no 
reason to doubt that this punishment may in a proper case be im- 
prisonment, and that it may be for refusal to obey some rule on 
that subject made by the House for the preservation of order. 

So also, the penalty which each House is authorized to inflict in 
order to compel the attendance of absent members may be impris- 
onment, and this may be for the violation of some order or stand- 
ing rule on that subject. 

Each House is by the Constitution made the judge of the election 
and qualification of its members. In deciding on these it has an 
undoubted right to examine witnesses and inspect papers, subject 
to the usual rights of witnesses in such cases; and it may be that a 
witness would be subject to like punishment at the hands of the 
body engaged in trying a contested election, for refusing to testify, 
that he would if the case were pending before a court of adjudica- 
ture. 

The House of Bepresentatives has the sole right to impeach offi- 
cers of the government, and the Senate to try them. Where the 
question of such impeachment is before either body acting in its 
appropriate sphere on the subject, we see no reason to doubt the 
right to compel the attendance of witnesses, and their answer to 
proper questions, in the same manner and by the use of the same 
means that the courts of justice can in like cases. 

Whether the power of punishment in either House by fine or 
imprisonment goes beyond this or not, we are sure that no person 
can be punished for contumacy as a witness before either House, 
unless his testimony is required in a matter into which that House 
has jurisdiction to inquire, and we feel equally sure that neither 
of these bodies possesses the general power of making inquiry into 
the private affairs of the citizen. 
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It is believed to be one of the chief merits of the American sys- 
tem of written constitutional law, that all the powers intrusted to 
government, whether state or national, are divided into the three 
grand departments, the executive, the legislative, and the judicial 
That the functions appropriate to each of these branches of gov- 
ernment shall be vested in a separate body of public servants, and 
that the perfection of the system requires that the lines which 
separate and divide these departments shall be broadly and clearly 
defined. It is also essential to the successful working of this sys- 
tem that the persons intrusted with power in any one of these 
branches shall not be permitted to encroach upon the power con- 
fided to the others, but that each shall by the law of its creation 
be limited to the exercise of the powers appropriate to its own de- 
partment and no other. To these general propositions there are in 
the Constitution of the United States some important exceptions. 
One of these is, that the President is so far made a part of the 
legislative power, that his assent is required to the enactment of all 
statutes and resolutions of Congress. 

This, however, is so only to a limited extent, for a bill may be- 
come a law notwithstanding the refusal of the President to approve 
it, by a vote of two-thirds of each House of Congress. 

So, also, the Senate is made a partaker in the functions of ap- 
pointing officers and making treaties, which are supposed to be 
properly executive, by requiring its consent to the appointment of 
such officers and the ratification of treaties. The Senate also exer- 
cises the judicial power of trying impeachments, and the House 
of preferring articles of impeachment. 

In the main, however, that instrument, the model on which are 
constructed the fundamental laws of the States, has blocked out 
with singular precision, and in bold lines, in its three primary arti- 
cles, the allotment of power to the executive, the legislative and the 
judicial departments of the government. It also remains true, as 
a general rule, that the powers Confided by the Constitution to one 
of these departments cannot be exercised by another. 

In looking to the preamble and resolution under which the com- 
mittee acted, before which Kilboum refused to testify, we are of 
opinion that the House of Representatives not only exceeded the 
limit of its own authority, but assumed a power which could only 
be properly exercised by another branch of the government, be- 
cause it was in its nature clearly judicial. 

The Constitution declares that the judicial poweir of the United 
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States shall be vested in one Supreme Court, and such inferior 
courts as the Congress shall from time to time ordain and estab- 
lish. If what we have said of the division of the powers of the 
government among the three departments be sound, this is equiva* 
lent to a declaration that no judicial power is vested in the Congress 
or either branch of it, save in the cases specifically enumerated to 
which we have referred. If the investigation which the committee 
was directed to make was judicial in its character, and could only 
be properly and successfully made by a court of justice, and if it 
related to a matter wherein relief or redress could be had only by 
a judicial proceeding, we do not, after what has been said, deem 
it necessary to discuss the proposition that the power attempted 
to be exercised was one confided by the Constitution to the judicial 
and not to the legislative department of the government. We think 
it equally clear that the power asserted is judical and not legisla^ 
tive. 

The preamble to the resolution recites that the government of 
the United States is a creditor of 'Jay Cooke & Co., then in bank- 
ruptcy in the District Court of the United States for the Eastern 
District of Pennsylvania. 

If the United States is a creditor of any citizsen or of any one 
else upon whom process can b^ served, the usual, the only legal 
mode of enforcing payment of the debt is by a resort to a court of 
justice. For this purpose, among others, Congress has created 
couj-ts of the United States, and officers have been appointed to 
prosecute the pleas of the government in these courts. 

The District Court for the Eastern District of Pennsylvania is 
one of them, and, according to the recital of the preamble had taken 
jurisdiction of the subject-matter of Jay Cooke & Company's in- 
debtedness to the United States, and had the whole subject before 
it for action at the time the proceeding in Congress was initiated. 
That this indebtedness resulted, as the preamble states, from the 
improvidence of a secretary of the navy does not change the nature 
of the suit in the court nor vary the remedies by which the debt is 
to be recovered. If, indeed, any purpose had been avowed to im- 
peach the secretary, the whole aspect of the case would have been 
changed. But no such purpose is disclosed. None can be inferred 
from the preamble, and the characterization of the conduct of 
the secretary by the term ** improvident,*' and the absence of any 
words implying suspicion of criminality repel the idea of such 
purpose, for the secretary could only be impeached for "high 
crimes and misdemeanors." 
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The resolution adopted as a sequence of this preamble contains 
no hint of any intention of final action by Congress on the subject. 
In all the argument of the case no suggestion has been made of 
what the House of Bepresentatives or the Congress could have 
done in the way of remedying the wrong or securing the creditors 
of Jay Cooke & Co., or even the United States. Was it to be 
simply a fruitless investigation into the personal affairs of indi- 
viduals? If so, the House of Bepresentatives had no power or 
authority in the matter more than any other equal number of 
gentlemen interested for the government of their country. By 
''fruitless" we mean that it could result in no valid legislation on 
the subject to which the inquiry referred. 

We are of the opinion, for these reasons, that the resolution of 
the House of Bepresentatives authorizing the investigation was in 
excess of the power conferred on that body by the Constitution^ 
that the committee, therefore, had no lawful authority to require 
Kilboum to testify as a witness beyond what he voluntarily chose 
to tell; that the orders and resolutions of the House, and the war- 
rant of the speaker, under which Eilboum was imprisoned, are, in 
like manner, void for want of jurisdiction in that body, and that 
his imprisonment was without any lawful authority. 

Bee also Langenberg v. Decker, 131 Ind. 471, infra, holding that the 
power to punish for contempt being a Judicial power may not be exer- 
cised by an admlnlstratlTe authority. 

See also Interstate Commerce Commission v. Brimson, 154 U. S. 447, 
infra, holding that the power may be given to an administrative author- 
ity to apply to a court for an order oompelU^ a witness to testify before 
such authority. 



II. CoNTBOL OP One Authority of the Government Over the 
Discretion of Another. 

GORDON V. UNITED STATES. 

Supreme Court of the United States, December, 1864. 
117 V. S. 697. 

Mr. Chief Justice Taney. 

This case comes before the court upon appeal from the judgment 
of the Court of Claims. The appeal is taken under the act of 
March 3^ 1863, entitled ''An Act to Amend an Act to establish a 



6 THE SEPARATION OF POWEBS. 

court for the investigation of claims against the United States." 

The 5th section of this act provides that either party may appeal 
to the Supreme Court of the United States from any final judgment 
or decree which may thereafter be rendered in any case by the 
Court of Claims wherein the amount in controversy exceeds $3,000, 
under such regulations as the Supreme Court may direct ; . . . 

The 14th section provides that no money shall be paid out of the 
Treasury for any claims passed by the Court of Claims, till after 
the appropriation therefor shall be estimated for by the Secretary 
of the Treasury. 

It will be seen by the sections above quoted that the claimant 
whose claim has been allowed by the Court of Claims, or upon ap- 
peal by the Supreme Court, is to be paid out of any general 
appropriation made by law for the payment and satisfaction of 
private claims; but no payment of any such claims is to be made 
until the claim allowed has been estimated for by the Secretary of 
the Treasury, and Congress, upon such estimate, shall make an 
appropriation for its payment. Neither the Court of Claims nor 
the Supreme Court can do anything more than certify their opinion 
to the Secretary of the Treasury, and it depends upon him, in the 
first place, to decide whether he will include it in his estimates of 
private claims, and if he should decide in favor of the claimant, it 
will then rest with Congress to determine whether they will or will 
not make an appropriation for its payment. Neither court can by 
any process enforce its judgment; and whether it is paid or not, 
does not depend on the decision of either court, but upon the future 
action of the Secretary of the Treasury, and of Congress. 

So far as the Court of Claims is concerned we see no objection to 
the provisions of this law. Congress may undoubtedly establish 
tribunals with special powers to examine testimony and decide, in 
the first instance, upon the validity and justice of any claim for 
money against the United States, subject to the supervision and 
control of Congress, or a head of any of the executive departments. 

But whether this court can be required or authorized to hear an 
appeal from such a tribunal, and give an opinion on it without 
the power of pronouncing a judgment, and issuing the appropriate 
judicial process to carry it into eflPect, is a very different question, 
and rests npon principles altogether different. The Supreme 
Court does not owe its existence or its powers to the legislative de- 
partment of the government. It is created by the Constitution, 
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and represents one of the three great divisions of power in the 
government of the United States, to each of which the Constitution 
has assigned its appropriate duties and powers, and made each 
independent of the other in performing its appropriate functions. 
The power conferred on this court is exclusively judicial, and it 
cannot be required or authorized to exercise any other. 

The 3d article of the Constitution, section 1, provides that ''the 
judicial power of the United States shall be vested in one Supreme 
Court, and such inferior courts as the Congress may from time to 
time ordain and establish. '^ 

The existence of this court is, therefore, as essential to the or- 
ganization of the government established by the Constitution as 
the election of a President or members of Congress. It is the tri- 
bunal which is ultimately to decide all judicial questions confided 
to the government of the United States. No appeal is given from 
its decisions, nor any power given to the legislative or executive 
departments to interfere with its judgments or process of execu- 
tion. Its jurisdiction and powers and duties being defined in the 
organic law of the government, and being all strictly judicial. 
Congress cannot require or authorize the court to exercise any other 
jurisdiction or power, or perform any other duty. 

The position and rank, therefore, assigned to this court in the 
government of the United States, differ from that of the highest 
judicial power in England, which is subordinate to the legislative 
power, and bound to obey any law that Parliament may pass, al- 
though it may, in the opinion of the court, be in confiict with the 
principles of Magna Charta or the Petition of Rights. 

The appellate power and jurisdiction are subject to such excep- 
tions and regulations as the Congress shall make. But the appeal 
is given only from such inferior courts as Congress may ordain and 
establish to carry into effect the judicial power specifically granted 
to the United States. The inferior court, therefore, from which the 
appeal is taken, must be a judicial tribunal authorized to render a 
judgment which will bind the rights of the parties litigating be- 
fore it, unless appealed from, and upon which the appropriate 
process of execution may be issued by the court to carry it into 
effect. And Congress cannot extend the appellate power of this 
court beyond the limits prescribed by the Constitution; and 
neither can confer nor impose on it.the authority or duty of hear- 
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ing and determining an appeal from a commissioner or auditor, or 
any other tribunal exercising any special powers under an act of 
Congress; nor can Congress authorize or require this court to ex- 
press an opinion on a case where its judicial power could not be 
exercised, and where its judgment would not be final and conclusive 
upon the rights of the parties, and process of execution awarded 
to carry it into effect. 

The award of execution is a part, and an essential part, of every 
judgment passed by a court exercising judicial power. It is no 
judgment, in the legal sense of the term, without it. Without such 
an award the judgment would be inoperative and nugatory, leaving 
the aggrieved party without a remedy. It would be merely an 
opinion, which would remain a dead letter, and without any opera- 
tion upon the rights of the parties, unless Congress should at some 
future time sanction it, and pass a law authorizing the court to 
carry its opinion into effect. Such is not the judicial power con- 
fided to this court, in the exercise of its appellate jurisdiction ; yet 
it is the whole power that the court is allowed to exercise under 
this act of Congress. 

It is true the act speaks of the judgment or decree of this court. 
But all that the court is authorized to do is to certify its opinion 
to the Secretary of the Treasury, and if he inserts it in his esti- 
mates, and Congress sanctions it by an appropriation, it is then to 
be paid, but not otherwise. And when the secretary asks for this 
appropriation, the propriety of the estimate for this claim, like all 
other estimates of the secretary, will be opened to debate, and 
whether the appropriation will be made or not will depend upon 
the majority of each house. The real and ultimate judicial power 
will, therefore, be exercised by the legislative department, and not 
by the department to which the Constitution has confided it. 

For the reasons above stated we are of the opinion that this ap- 
peal caniibt be sustained, and it is therefore Dismissed for want of 
jurisdiction. 

^ See also People v. Chase, 165 III. 527, infra, holding that the legis- 
lature may not grant Judicial power to even a local administrative author- 
ity. 
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MARTIN LUTHER, PLAINTIFF IN ERROR, V. LUTHER M. 
BORDEN, ET AL., DEPENDANTS IN ERROR. 

I 

Supreme Court of the United States. January, 1849. 
7 Howard 1. 

Mr. Chief Justice Taney delivered the opinion of the court. 
This case has arisen out of the unfortunate political differences 
which agitated the people of Rhode Island in 1841 and 1842. 

The evidence shows that the defendants, in breaking into the 
plaintiff's house and endeavoring to arrest him, as stated in the 
pleadings, acted under the authority of the government which was 
established in Rhode Island at the time of the Declaration of Inde- 
pendence, and which is usually called the charter government. 

The plaintiff contends that the charter government was dis- 
placed, and ceased to have any lawful power, after the organiza- 
tion, in May, 1842, of the government which he supported, and 
although that government never was able to exercise any authority 
in the State, nor to command obedience to its laws or to its officers, 
yet he insists that it was the lawful and established government, 
upon the ground that it was ratified by a large majority of the 
male people of the State of the age of twenty-one and upwards, and 
also by a majority of those who were entitled to vote for general 
officers under the then existing laws of the State. The fact that 
it was so ratified was not admitted ; and at the trial in the Circuit 
Court he offered to prove it by the production of the original bal- 
lots 

The Circuit Court rejected this evidence, and instructed the jury 
that the charter government and laws under which the defendant 
acted were, at the time the trespass is alleged to have been com- 
mitted, in full force and effect as the form of government and para- 
mount law of the State, and constituted a justification of the acts 
of the defendants as set forth in their pleas. 

It is this opinion of the court that we are now called upon to re- 
view. 

The question which the plaintiff proposed to 

raise by the testimony he offered has not heretofore been recognized 
as a judicial one in any of the state courts. 

But the courts uniformly held that the inquiry proposed to bo 
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made belonged to the political power and not to the judicial ; that 
it rested with the political power to decide whether the charter 
government had been displaced or not; and when that decision 
was n:ade, the judicial power would be bound to take notice of it 
as the paramount law of the State, without the aid of oral evi- 
dence or the examination of witnesses ; 

Moreover, the Constitution of the United States, as far as it has 
provided for an emergency of this kind, and authorized the general 
government to interfere in the domestic concerns of a state, has 
treated the subject as political in its nature, and placed the power 
in the hands of that department. 

The fourth section of the fourth article of the Constitution of 
the United States provides that the United States shall guarantee 
to every State in the Union a republican form of government, and 
shall protect each of them against invasion ; and on the application 
of the legislature or the executive (when the legislature cannot be 
convened) against domestic violence. 

Under this article of the Constitution it rests with Congress to 
decide what government is the established one in a State. 

But Congress by the act of February 28, 1795, 

provided, that, *'in case of an insurrection in any state against the 
government thereof, it shall be lawful for the President of the 
United States, on application of the legislature of such state or of 
the executive (when the legislature cannot be convened), to call 
forth such number of the militia of any other State or States, as 
may be applied for, as he may judge sufficient to suppress insurrec- 
tion.'' 

By this act, the power of deciding whether the exigency had 
arisen upon which the government of the United States is bound 
to interfere, is given to the President. He is to act upon the appli- 
cation of the legislature or of the executive, and consequently he 
must determine what body of men constitute the legislature, and 
who is the governor, before he can act. The fact that both parties 
claim the right to the government cannot alter the case, for both 
cannot be entitled to it. If there is an armed conflict, like the one 
of which we are speaking, it is a case of domestic violence, and one 
of the parties must be in insurrection against the lawful govern- 
ment. And the President must, of necessity, decide which is the 
government, and which party is unlawfully arrayed against it, be- 
fore he can perform the duty imposed upon him by the act of Con- 
gress. 
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After the President has acted and called out the militia, is a 
Circuit Court of the United States authorized to inquire whether 
his decision is right? Could the court, while the parties were ac- 
tually contending in arms for the possession of the government, call 
witnesses before it and inquire which party represented a majority 
of the people t If it could, then it would become the duty of the 
court (provided it came to the conclusion that the President had 
decided incorrectly) to discharge those who were arrested or de- 
tained by the troops in the service of the United States or the gov- 
ernment which the President was endeavoring to maintain. If the 
judicial power extends so far, the guarantee contained in the Con- 
stitution of the United States is a guarantee of anarchy, and not of 
order. Yet if this right does not reside in the courts when the con- 
flict is raging, if the judicial power is at that time bound to follow 
the decision of the political, it must be equally bound when the con- 
test is over. It cannot, when peace is restored, punish as offences 
and crimes the acts which it before recognized, and was bound to 
recognize, as lawful. 

It is true that in this case the militia were not called out by the 
President. But upon the application of the governor under the 
charter government, the President recognized him as the executive 
power of the State, and took measures to call out the militia to 
support his authority if it should be found necessary for the gen- 
eral government to interfere; and it is admitted in the argument^ 
that it was the knowledge of his decision that put an end to the 
armed opposition to the charter government, and prevented any 
further efforts to establish by force the proposed constitution. The 
interference of the President, therefore, by announcing his deter- 
mination, was as effectual as if the militia had been assembled under 
his orders. And it should be equally authoritative. For 
certainly no court of the United States, with a knowledge of this 
decision, would have been justified in recognizing the opposing 
party as the lawful government; or in treating as wrongdoers or 
insurgents the officers of the government which the President had 
recognized, and was prepared to support by an armed force. In 
the case of foreign nations, the government acknowledged by tho 
President is always recognized in the courts of justice. And this 
principle has been applied by the act of Congress to the sovereign 
States of the Union. 

It is said that this power in the President is dangerous to liberty, 
and may be abused. All power may be abused if placed in un- 
worthy hands. But it would be difficult, we think, to point to any 
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other hands in which this power would be more safe, and at the 
same time equally effectual. When citizens of the same State are 
in arms against each other, and the constitutional authorities una- 
ble to execute the laws, the intervention of the United States must 
be prompt, or it is of little value. The ordinary course of proceed- 
ings in courts of justice would be utterly unfit for the crisis. And 
the elevated office of the President, chosen as he is by the people 
of the United States, and the high responsibility he could not fail 
to feel when acting in a case of so much moment, appear to furnish 
as strong safeguards against a wilful abuse of power as human 
prudence and foresight could well provide. At all events, it is 
conferred upon him by the Constitution and laws of the United 
States, and must therefore be respected and enforced in its judi- 
cial tribunals. 

Much of the argument on the part of the plaintiff turned upon 
political rights and political questions, upon which the court has 
been urged to express an opinion. We decline doing so. The high 
power has been conferred on this court of passing judgment upon 
the acts of the State sovereignties, and of the legislative and execu- 
tive branches of the Federal government, and determining whether 
they are beyond the limits of power marked out for them respect- 
ively by the Constitution of the United States. This tribunal, there- 
fore, should be the last to overstep the boundaries which limit its 
own jurisdiction. And while it should always be ready to meet any 
question confided to it by the Constitution, it is equally its duty 
not to pass beyond its appropriate sphere of action, and to take 
care not to involve itself in discussions which properly belong to 
other forums. No one, we believe, has ever doubted the proposi- 
tion, that, according to the institutions of this country, the sov- 
ereignty in every State resides in the people of the State, and that 
they may alter and change their form of government at their own 
pleasure. But whether they have changed it or not by abolishing 
an old government, and establishing a new one in its place, is a 
question to be settled by the political power. And when that power 
has decided, the courts are bound to take notice of its decision, and 
to follow it. 

The judgment of the Circuit Court must therefore be affirmed. 

Mr. Justice Woodbury dissenting. 
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UNITED STATES V. DUELL. 

Supreme Court of the United States. 1898. 
172 V. S. 576. 

In an interference proceeding in the Patent Office between Ber- 
nardin and Northall, the Commissioner, Seymour, decided in favor 
of Bemardin, whereupon Northall prosecuted an appeal to the 
Court of Appeals of the District of Columbia. That court awarded 
Northall priority and reversed the Commissioner's decision. 7 
App. D. C. 452. Bemardin, notwithstanding, applied to the Com- 
missioner to issue the patent to him and tendered the final fee, but 
the Commissioner refused to do this in view of the decision of the 
Court of Appeals, which had been duly certified by him. Ber- 
nardin then applied to the Supreme Court of the District of Co- 
lumbia for a mandamus to compel the Commissioner to issue the 
patent in accordance with his prior decision on the ground that the 
statute providing for an appeal was unconstitutional and the judg- 
ment of the Court of Appeals void for want of jurisdiction. The 
application was denied, and Bemardin appealed to the Court of 
Appeals, which affirmed the judgment. 10 App. D. 0. 294. 

Mr. Chief Justice Fuller, after stating the case, delivered the 
opinion of the court. 

The ground of this unusual proceeding, by which the lower court 
was requested to compel action to be taken in defiance of the court 
above, and the latter court was called on to rejudge its own judg- 
ment, was that the decree of the Court of Appeals was utterly void, 
because of the unconstitutionality of the statute by which it was 
empowered to exercise jurisdiction. 

The contention is that Congress had no power to authorize the 
Court of Appeals to review the action of the Commissioner in an 
interference case, on the theory that the Commissioner is an execu- 
tive officer; that his action in determining which of two claimants 
is entitled to a patent is purely executive ; and that, therefore, such 
action cannot be subjected to the revision of a judicial tribunal. . 



Since, under the Constitution, Congress has power ''to promote 
the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respec- 
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tive writings and discoveries/' and to make all laws which shall be 
necessary and proper for carrying that expressed power into exe- 
cution, it follows that Congress may provide such instrumentalities 
in respect of securing to inventors the exclusive right to their dis- 
coveries as in its judgment will be best calculated to effect that 
object. 

And by reference to the legislation on the subject, a comprehen- 
sive sketch of which was given by Mr. Justice Matthews in Butter* 
worth V. Hoe, 112 U. S. 50, it will be seen that from 1790 Congress 
has selected such instrumentalities, varying them from time to 
time, and, since 1870, has asserted the power to avail itself of the 
courts of the District of Columbia in that connection. 

The act of July 8, 1870, c. 230, 16 Stat. 198, revised, consolidated 
and amended the statutes then in force on the subject, and by sec- 
tion 48, an appeal to the Supreme Court of the District of Colum- 
bia sitting in banc was provided for, whose decision was to govern 
the further proceedings in the case (sec 50) ; and the provisions of 
the act material to the present inquiry were carried in substance 
into the existing revision. 

By the act of February 9, 1893, c. 74, 27 Stat. 434, the determi- 
nation of appeals from the Commissioner of Patents, which was 
formerly vested in the General Term of the Supreme Court of the 
District, was vested in the Court of Appeals, and, in addition, it 
was provided that **any party aggrieved by a decision of the Com- 
missioner of Patents in any interference case may appeal therefrom 
to said Court of Appeals." 

As one of the instrumentalities designated by Congress in execu- 
tion of the power granted, the office of Commissioner of Patents 
was created, and though he is an executive officer, generally speak- 
ing, matters in the disposal of which he exercises functions judicial 
in their nature may properly be brought within the cognizance of 
the courts. 

Now, in deciding whether a patent shall issue or not, the Com- 
missioner acts on evidence, finds the facts, applies the law and de- 
cides questions affecting not only public but private interests; and 
80 as to reissue, or extension or on interference between contesting 
claimants; and in all this he exercises judicial functions. 

In Butterworih v. Hoe, supra, Mr. Justice Matthews, referring 
to the constitutional provision, well said : 

**The legislation based on this provision regards the right of 
property in the inventor as the medium of the public advantage 
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derived from his invention; so that in every grant of the limited 
monopoly two interests are involved, that of the public, who are 
the grantors^ and that of the patentee. There are thus two parties 
to every application for a patent, and more, when, as in case of 
interfering claims or patents, other private interests compete for 
preference. The questions of fact arising in this field find their 
answers in every department of physical science, in every branch 
of mechanical art; the questions of law necessary to be applied in 
the settlement of this class of public and private rights, have found- 
ed a separate branch of technical jurisprudence. The investigation 
of every claim presented involves the adjudication of disputed 
questions of fact, upon scientific or legal principles, and is, there- 
fore, essentially judicial in its character, and requires the intelli- 
gent judgment of a trained body of skilled officials, expert in the 
various branches of science and art, learned in the history of in- 
vention, and proceeding by fixed rules to systematic conclusions.'' 
The case is directly in point and the ratio decidendi strictly ap- 
plicable to that before us. The case was a suit in mandamus 
brought by the claimant of a patent in whose favor the Commis- 
sioner had found in an interference case, to compel the Commis- 
sioner to issue the patent to him. The Commissioner had re- 
fused to do this on the ground that the defeated party had appealed 
to the Secretary of the Interior, who had reversed the Commission- 
er's action, and found in appellant's favor. This court held that 
while the Commissioner of Patents was an executive officer and 
subject in administrative and executive matters to the supervision 
of the head of the department, yet that (his action in deciding 
patent cases was essentially judicial in its nature, and not subject 
to review by the executive head, an appeal to the courts having 
been provided for, and among other things it was further said : 

"No reason can be assigned for allowing an appeal from the 
Commissioner to the Secretary in cases in which he is by law re- 
quired to exercise his judgment on disputed questions of law and 
fact, and in which no appeal is allowed to the courts that would 
not equally extend it to those in which such appeals are provided, 
for all are equally embraced in the general authority of direction 
and superintendence. That includes all or does not extend to any. 
The true conclusion, therefore, is, that in matters of this descrip- 
tion, in which the action of the Commissioner is quasi- judicial, the 
fact that no appeal is expressly given to the Secretary is conclusive 
that none is to be implied." 
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We perceive no ground for overruling that case or dissenting 
from the reasoning of the opinion; and as the proceeding in the 
Court of Appeals on an appeal in an interference controversy pre- 
sents all the features of a civil case, a plaintiff, a defendant, and a 
judge, and deals with a question judicial in its nature, in respect 
of which the judgment of the court is final so far as the particular 
action of the Patent OflBce is concerned, such judgment is none the 
less a judgment '* because its effect may be to aid an administrative 
or executive body in the performance of duties legally imposed 
upon it by Congress in execution of a power granted by the Consti- 
tution." Interstate Commerce Commission v. Brimson, 154 U. S. 
447. 

It will have been seen that in the gradual development of the 
policy of Congress in dealing with the subject of patents, the recog- 
nition of the judicial character of the questions involved became 
more and more pronounced. 

By the acts of 1839 and 1852 an appeal was given, not to the 
Circuit Court of the District of Columbia, but the chief 
judge or one of the assistant judges thereof, who was thus called 
on to act as a special judicial tribunal. The competency of Congress 
to make use of such an instrumentality or to create such a tribunal 
in the attainment of the ends of the Patent Office seems never to 
have been questioned, and we think could not have been success- 
fully. The nature of the thing to be done being judicial. Congress 
had power to provide for judicial interference through a special 
tribunal, United States v. Coe, 155 U. S. 76 ; and a fortiori existing 
courts of competent jurisdiction might be availed of. 

We agree that it is of vital importance that the line of demarca- 
tion between the three great departments of government should 
be observed, and that each should be limited to the exercise of its 
appropriate powers, but in the matter of this appeal we find no 
such encroachment of one department on the domain of another as 
to justify us in holding the act in question unconstitutional. 

Judgment affirmed. 

See also the cases collected below In Part II as to the power of the 
courts to review administrative action, through the writs of mandamus, 
certiorari, injunction, etc. 
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IIL The Effect of the Principle on Local Government. 

FOX V. McDonald. 

Supreme Court of Alabama. November, 1892. 
101 Ala. 51. 

Head, J. On December 12, 1892, the General Assembly passed 
**An act to establish a Board of Commissioners of Police for the 
city of Birmingham, Alabama "j which act provides for the ap- 
pointment by the probate judge in and for Jefferson county, of a 
board of Commissioners of police for said city, consisting of five 
persons, and defines its power and duties, among which are to ap- 
point a chief of police and such other police ofl&cers and policemen 

as is or may be prescribed by city ordinances, 

Accordingly, the probate judge appointed five persons, who entered 
upon the duties of their offices, and, as a board, appointed T. C. 
McDonald to the office of Chief of Police, who thereafter presented 
himself to David J. Fox, the mayor of the city, for qualification, 
and demanded that the oath of office be administered to him ; it be- 
ing the duty of the mayor, under city ordinance, to administer the 
oaths of office to the officers of police. Fox declined to administer 
the oath, and McDonald applied to the city court of Birmingham 
for the writ of mandamus compelling him to do so. From an order 
of the court granting the peremptory writ, Fox appealed to this 
court. 

This act is assailed by the appellant as unconstitutional, on sev- 
eral grounds. We will notice first, the chief contention, that it of- 
fends sections 1 and 2 of article III of the Constitution. . . . 

It is contended that the act in question is violative 

of these provisions for the reason, that the probate judge, upon 
whom the power of appointing the commissioners is conferred, is 
one of the judicial departments of the State government, while this 
power of appointment so conferred upon him properly belongs to 
the executive department, within the meaning of the constitutional 
provisions quoted. 

To solve the question thus presented, we must leam what these 
provisions mean. Noticing them analytically, we observe, first, that 
the general purpose of the article is the distribution of the powers 
of the government of the State; and to that end it is declared first, 
that those powers shall be divided into three distinct '' depart- 
ments'^; secondly, that each of these ^' departments' ' shall be con- 
2 
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fided to a *' separate body of magistracy/' to-wit, those powers 
which are legislative, to one ; those which are executive, to another ; 
and those which are judicial, to another, and, thirdly, that no 
person or collection of persons, being of one of those '* depart- 
ments*' shall exercise any power properly belonging to either of 
the others, except in the instances expressly directed or permitted. 
Thus we see that the powers of government distributed are those 
which are divided into the three departments, and, by these three 
divisions or departments, confided to separate bodies of magistracy. 
First, then, what are we to understand by the terms '* departments" 
and **body of magistracy," as they are here used. How are these 
bodies of magistracy to whom these powers are to be confided to 
be created and made known? Of whom or what shall they consist? 
We get definite and complete information upon this subject from 
the three succeeding articles of the Constitution itself, . . • . 

The term ''departments," is first used to de- 
note the three parts or divisions into which the powers of govern- 
ment are to be divided; but in the context it is used interchangeably 
with the term ''body of magistracy," to denote the governing bodies 
to which the powers of government are respectively confided. 

When we speak, therefore, of the legislative department let us 
be understood to mean, as the constitution intends, the senate and 
house of representatives ; of the executive department, the governor 
and other officers above named with him; and of the judicial de- 
partment, the senate sitting as a court of impeachment, the courts 
and so forth, above named, as constituting that department. Keep- 
ing these definitions in view, we can the better determine the vital 
questions arising upon the contention now under discussion in this 
cause, which is, what powers of government does the constitution 
intend shall be confided to the exercise, respectively, of these sev- 
eral governing bodies ? Now, it must be conceded that the powers 
thus vested in these several departments are intended to be com- 
mitted to their exclusive exercise; and this, independently of the 
provision that no person or collection of persons, being of one of 
those departments, shall exercise any power properly belonging to 
either of the others. Thus, for instance, the legislative power in- 
tended to be vested in the General Assembly cannot be delegated to 
any other body, whether such body be of either of the other defined 
departments or not, but must be exercised exclusively by the Gen- 
eral Assembly itself As this is so, in reference to 
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acts expressly confided to a particular department, so also must it 
be true with reference to acts which, by construction or implica- 
tion, are confided to that department. To repeat, all acts, expressly 
or impliedly, assigned to a department by the constitution, must be 
performed by that department, and the power to perform them 
<5annot be conferred elsewhere. Cooley on Const. Lim. Marg. p. 115. 
We return then to the question : What powers does the consti- 
tution intend shall be thus confided to the exclusive exercise, re- 
spectively, of these several governing bodies? The insistence in 
argument of counsel for appellant^ or that to which it leads is, that, 
•except in cases otherwise provided by the constitution itself, . . 

the nature of the act to be performed, must, in every 

instance, determine the question; and that nature being found to 
be legislative, executive or judicial, the performance of the act 
must be assigned to the appropriate State department. We are 
quite clear the contention takes a step too far. Now, it is certain 
that all powers which are, by the constitution itself, expressly or by 
necessary implication, referred to the exclusive exercise of these de- 
partments must be so exercised. There are many such provisions, 
but none of them provide for the appointment of officers of the 
kind here involved created by legislative enactment. All other 
powers, not expressly delegated in the constitution itself, intended 
to be confided to the exclusive exercise of the departments thereby 
created, must be ascertained by construction. It is a well settled 
principle that constitutions, like statutes, are properly to be ex- 
pounded in the light of conditions existing at the time of their 
adoption; and we look at the antecedent government, consider its 
jsystem, as a whole and in its several parts, and the experiences and 
practices of its administration; and we consider and weigh the 
evils of the old system which the people intended to cure by the 
new. Thus aided, we interpret those provisions which require con- 
struction, and determine what the intention of the framers of the 
instrument was, and give effect to that intention; and it not in- 
frequently occurs in the exposition of written laws, both constitu- 
tional and statutory, that the letter of a provision will be justly 
made to yield to a manifest intention in opposition to it, derived 
by construction alone. When we take our constitution, therefore, 
and read it in the light of this history, we see plainly that it was 
jiot intended to declare that every act pertaining to government 
and the regulation of the social and property rights of the citizen, 
should be exercised exclusively by the legislative, executive, or judi- 
cial department of the state government; or some member of it. 
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according as the act possessed a legislative, executive or judicial 
character; for we find there are many such acts especially peculiar 
to the very nature of our system, and necessarily inherent in it, 
which, time out of mind, have not been exclusively exercised by 
these departments, and which, for the ease and and efficiency 
of our system, could not be so exercised. For illustration, confine 
literally all power of a legislative nature to the General Assembly, 
and we strike down, at once, all governments of towns and cities, 
by and through municipal corporations, whose very existence and 
and efficiency depend upon the legislative, executive and judicial 
powers with which, by their nature, they must be clothed, and 
which they have ever, under the legislative authority of the state 
alone, been accustomed to exercise. In the light of long established 
usage and experience, we construe the constitution and determine 
that its framers never intended to interfere with the right of mu- 
nicipal corporations, under legislative sanction, to exercise these 
functions of government. 

When we read upon this subject, we find the books teach us that 
the spirit of localized government, by local territorial sub-divisions, 
carried on through subordinate governmental agencies, found early 
root and growth in the notions of English liberty and polity ; and 
we are told that from an immemorial or early period the local 
territorial sub-divisions of England, such as shires, towns and 
parishes, enjoyed a degree of freedom, and were permitted to assess 
upon themselves their local burdens and to manage their local 
affairs; and Judge Dillon declares that our ancestors, in the set- 
tlement of this country, brought these notions with them, and 
that they found here a field of unexampled eittent for their free 
development. 

The conventions which framed our several constitutions, there- 
fore, had no need to expressly reserve to municipal corporations 
the legislative, executive and judicial powers, so long wont to be 
exercised by them, when, in the distribution of the powers of the 
government of the State, they declared that the legislative, ex- 
ecutive and judicial power, should be confined to the respective 
departments or bodies of magistracy by them created and defined. 
The reservation arose by implication out of the existing order of 
things. 

Thus viewed, we irresistibly conclude that it was not the inten- 
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tion of the constitution to declare that all these powers and duties, 
so indispensable to efficient government, and so long exercised, un- 
der legislative sanction only, by these officers and agencies of legis- 
lative creation, properly belong to the legislative, executive or ju- 
dicial body of magistracy created by the constitution, because alone 
they may partake of a legislative, executive or judicial nature. 

We come then to the concrete question : Does the power to fill 
vacancies in office by appointment '^properly belong'' to the execu- 
tive department of the State government, to be exercised exclusive- 
ly by that department, within the meaning of the constitution f 

With us the Governor has no prerogatives. He must find war- 
rant in the written law for his every official action. He has no more 
I)ower to appoint officers, when not expressly conferred, than has 
the president of the senate, who is of the legislative, or the chief 
justice of this court, who is of the judicial department; and when 
we go back to our constitution and laws in this State> from the be- 
ginning of the State government to the present, we find that it has 
been the policy to distribute this appointing power among the sev- 
eral departments of the State. We need not specify. The instances 
will readily occur to the minds of those familiar with constitutions 
and laws. It may be true, that the Governor has been invested with 
the greatest share of this power, but no principle or policy has been 
declared that the power inherently belongs to him. And we may 
remark that the fact that all our constitutions, in assigning ap- 
pointive power to the Governor, have specifically designated the 
particular officers to whom it applied, furnishes cogent argument 
that the people did not regard the power as necessarily or inherent- 
ly belonging to him. 

In what we have said we have pretermitted inquiry whether or 
not the act of appointing an officer is inherently of an executive 
character; and we have endeavored to show that whether so or not, 
it is not such an act as, upon a proper construction of the constitu- 
tion, properly belongs to the executive department. The weight of 
authority joins issue upon the proposition that it is inherently of 
that character. 

Mr. Freeman, in an exhaustive note in 13 Amer. St. Rep., on p. 
125, reviews all the authorities upon this subject, and states his 
conclusion from them in the following language: **The truth is, 
that the power of appointing or electing to office does not neces- 
sarily and ordinarily belong to either the legislative, the executive 
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or the judicial department. It is commonly exercised by the peo- 
ple, but the legislature may, as the law-making power, when not re- 
strained by the constitution, provide for its exercise by either de- 
partment of the government, or by any person or association of 
persons whom it may choose to designate for that purpose. It is an 
executive function when the law has conunitted it to the executive, 
B, legislative function when the law had committed it to the legisla- 
tive, and a judicial function, at least a function of a judge, when 
the law has committed it to any member or members of the judi- 
ciary." What he has said meets with our approval. 

The act required to be performed by the mayor was purely min- 
isterial. There was no other adequate remedy to secure the writ 
than mandamus. The city court properly granted the writ, and its 
judgment is affirmed. 
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Supreme Court of Illinois. March, 1897. 
165 Illinois, 527. 

Mr. Justice Wilkin delivered the opinion of the court: 
This is an information in the nature of a quo warranto, by the 
People, on the relation of the State's attorney of Cook county, 
against appellee, the recorder of deeds of that county, to oust him 
from the office of registrar of titles, the object being to test the 
constitutionality of an act of the legislature approved June 13, 
1895, entitled **An act concerning land titles.'' (Laws of 1895, 
p. 107.) The defendant set up, by way of plea, the statute. To 
that plea the relator filed a demurrer, which was overruled, and 
he elected to abide by it. Judgment was accordingly entered for 
the defendant, and the People prosecute this appeal. 

It is contended that the statute contravenes several provisions 
of the constitution, and is therefore void. One of the contentions 
is, that it confers judicial powers upon the recorder of deeds (who 
is by the act made registrar of titles) and his examiners. If it 
does, counsel for appellee agree that it violates article 6, section 1, 
of the constitution, which provides that the judicial powers shall 
be vested in courts therein named, and the law is therefore invalid, 
without reference to other objections urged against it. In our 
view of the case it will only be necessary to decide this one question. 
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The act is very voluminous, consisting of ninety-four sections. 

Under these several provisions of the act, if A B claimed to be 
the owner of a lot in the city of Chicago, as devisee, in fee simple, 
and as such wished to have his title registered as authorized by 
section 7, his application, in conformity with section 11, would be 
fiubstantially as follows: 

**A B, a resident of Chicago, Cook county, Illinois, unmarried, 

is the owner of lot (describing it) in fee simple, 

not subject to an estate of homestead, unincumbered, subject to 
no liens or incumbrances; that C D claims to own said lot in fee 

simple, and his postoffice address is No 

street, Chicago, Illinois; that this applicant is of the full age of 
twenty-one years. 

(Sworn to) A. B." 

Suppose the applicant claimed such ownership as devisee under 
the will of John Doe, deceased. If the will was not recorded in 
the office of the recorder of deeds (the registrar) it would be the 
duty of the applicant to furnish a copy thereof, with his applica- 
tion, and any other instruments in his chain of title not then of 
record in that office. (Part of sec. 14.) Under other provisions 
of that section it would then become the duty of the registrar to 
cause an examination to be made as to the truth of the facts set 
forth in the application, and also whether the lot was occupied^ 
and if so, the nature of the occupancy. He would next be re- 
quired to notify C D, and all other persons whom he might find to 
be interested, by reason of possession or otherwise, and post a 
copy of the notice on the premises, at least ten days before grant- 
ing the certificate of registration. If C D, being under no dis- 
ability, appeared before the regiistrar in obedience to that notice, 
and set up claim to the lot as the only heir of John Doe, deceased, 
claiming that the will accompanying the application was not 
legally executed as provided by the statute, and that it did not, by 
a proper construction, devise the lot to A B, or if he was an in- 
fant, lunatic or under other disability, and no appearance was 
made for him by guardian, conservator or next friend, it would be 
the duty of the registrar, aided by his two examiners,, to inquire 
into the matter, and settle, in the one case, the issue made between 
the parties, and in the other, ex parte, the claim of ownership set 
up in the application. If, upon such investigation, he should find 
the facts stated in the application to be true, '^and that the appli- 
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cant is the owner of the land in fee simple, as set forth in the appli- 
cation/' he must issue a certificate of title and proceed to bring 
the lot under the operation of the act, as thereinafter provided. 
But if, upon such examination, he should find that the facts stated 
in the application are not true, or that A B is not the owner of the 
lot, it would be his duty to dismiss the application without preju- 
dice, returning the papers to the applicant. If he granted the 
certificate it would be substantially in the following form : 

''State of Illinois, ) 

Cook County. J 

*'A B, of Chicago, Cook county, Illinois, unmarried, is the owner 
of an estate in fee simple in the following land, to-wit : lot . . ., 
in the city of Chicago. Witness my hand and official seal, this 

day of , 1896. 

(Seal) Samuel B. Chase, Registrar." 

In obedience to the provisions of section 17 of the act, this cer- 
tificate could only be issued upon the written opinion of two ex- 
aminers, appointed under section 5, filed with the registrar, **to the 
effect that the applicant has a good title to the estate or interest 
in the land, as stated in the application." Upon the issuing of 
the certificate, A B, in the absence of fraud to which he is a party, 
etc., would hold the lot in fee, free from all others, except, first, 
any subsisting lease, etc.; second, all public highways; third, any 
subsisting right of way; fourth, any tax or special assessment; 
fifth, '*such right of action or counter-claim as is allowed by the 
act;" and sixth, the right of any person in possession of and right- 
fully entitled to the land, or any part thereof or interest therein, 
adverse to him at the time when the certificate was issued, as pro- 
vided by section 29. With the exceptions mentioned in this sec- 
tion, neither C D nor any other person claiming the lot could com- 
mence any action at law or in equity for the recovery thereof, or 
assert any interest, right in or lien or demand upon the same, or 
make any entry thereon adversely to the title of C D, (A Bf) un- 
less the action should be brought within five years from that date 
(sec. 37) ; or, if the right existed at the time of the issuing of the 
certificate but no cause of action had then accrued, such party 
might, prior to the expiration of said five years, file in the regis- 
trar's office a notice, under oath, setting forth his interest, etc., 
and might then bring his action at any time within one year after 
the right accrued. (Sec. 38.) 
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It seems to ns that the reading of this act forces the mind to the 
conclusion that it confers upon the registrar and his examiners 
judicial powers for the purpose of determining the rights of ad- 
verse parties. If, as is contended, the duties of the registrar are 
purely ministerial, why should he have been required to call to 
his assistance ''two or more competent attomqrs" to be examiners 
of title, as his legal advisers? Why, if his duties are merely min- 
isterial, should he be limited in his right to bring the property 
within the provisions of the act, to cases in which he should have 
the favorable opinion of at least two of these examiners? Mani- 
festly, the act contemplates that he shaU consider and apply the 
law to the facts presented by the applicant^ and, lest he should not 
be able to do so himself, he is required to call to his aid those 
learned in the law. In the case supposed, whether the will was 
legally executed would to a lawyer be a simple question, but in its 
determination it would be necessary to understand and apply the 
provisions of the statute; and whetherj by a proper construction 
ef the instrument, a devise was legally made to a particular person, 
every lawyer knows would often become a matter most difScult of 
solution. 

We are not unmindful of the well settled rule that there are 
many cases in which ministerial oflScers exercise quasi judicial 
lowers or discretions and yet the laws conferring such powers are 
held to be no violation of the constitutional provision under con- 
sideration. These cases are referred to and commented upon in 
Owners of Lands v. People ex rel, 113 111., 296. But what we have 
already said sufiSciently distinguishes the powers conferred upon 
the registrar by this act from all such cases. 

It seems to us that it would be difficult to more clearly and posi- 
tively confer judicial powers upon a person unqualified, under the 
constitution, to exercise those powers, than is done by this law. 
This, doubtless, resulted from an attempt to adopt the provisions of 
a similar law in force in Australia, Canada, England, and perhaps 
other countries, by which the certificate of title issued becomes con- 
clusive as to the ownership of the property, and in which coun- 
tries no constitutional or other restriction exists against the legis- 
lative grant of such powers upon non-judicial officers. The powers 
of the registrar are no less judicial under our statute than those in 
the countries referred to. The only difference is, there this is no 
valid objection to the validity of the law, while here it is fatal. In 
In re, etc. ex parte Bond, 6 V. L. R. (L.) 458, in construing the 
Transfer of Land Statute, it is said: **The intention of the legis- 
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lature was obviously to impose the duty upon the registrar to pre- 
vent instruments being registered which, in law as well b& in fact, 
ought not to be registered in the first instance^ and to determine the 
validity of the instruments, as well as the priority of registration 
in point of time. He has, therefore, to discharge not merely minis- 
terial, but judicial, duties." 

Without further discussion of the question we are of the opinion 
that this law, for the reasons stated, is obnoxious to the constitution, 
and therefore void. 

The judgment of the court will be reversed and the cause re- 
manded to the Criminal Court of Cook county, with directions to 
enter a judgment of ouster against the defendant, as prayed in the 
information. 

Reversed and remanded. 

Baker and Cartwright, JJ., do not concur in this opinion. 

Mr. Justice Carter : I do not concur. 

For the relation of the executive to the legislature see Kilbourn v. 
Thompson, 103 U. S. 168, supra, and Trial of Andrew Johnson in the Sen- 
ate of the United States; State v. Hillyer, 2 Kan. 17: In the matter of 
the Executive Communication, etc., 14 Fla. 289; State v. O'DriBcoU, 2 
Treadway (S. C.) 713; Opinion of the Justices. 167 Mass. 599, infra. 



CHAPTER n. 

CENTRAL ADM1NI3TRAT10N. 

I. Thb Pbbsidbnt. 

1. The Power of Appointment. 

^APPOINTMENTS TO OPPICE— CASE OP LIEUTENANT 

COXB. 

4 Opin. Attys. Oen. 217. 

Attorney General's Office, August 7, 1843. 
Sir: « , . The facts applicable to the questions presented 
are these : Mr. Coxe, for some years anterior to 1837, held a com- 
mission as a lieutenant in the navy of the United States, which, 
under circumstances regarded by him as peculiarly oppressive, he 
resigned. His resignation was accepted. On the 16th February, 
1837, he was nominated to the Senate by President Jackson as a 
lieutenant in the navy from that date. On the 3d March, 1837, the 
Senate, by resolution, advised and consented to his nomination, the 
nominee to take rank next after Lieutenant Elisha Peck. Upon the 
receipt of this resolution at the Navy Department, a commission 
was made out accordingly, but it never was signed by the Presi- 
dent. 

Under these circumstances, Mr. Coxe, in his letter to the Secre- 
tary of the Navy, of the 28th June, 1843, insists that he is a lieu- 
tenant in the navy of the United States, and asks that his claim 
may be inquired into, and that a commission may be issued to him 
as such lieutenant. 

The case involves two questions: 1st, assuming the action of the 
Senate on the nomination of the 16th of February, 1837, to have 
been regular, whether that nomination, and the advice and consent 
of the Senate thereon, amount to an appointment, so as to entitle 
Mr, Coxe to the commission claimed by himt . . . 

The power of appoinment is conferred and defined by the 2d 
article of the Constitution of the United States, which provides 
"that the President shall nominate, and, by and with the advice 

27 



28 GENTBAL ADMINISTRATION. 

and consent of the Senate, shall appoint ambassadors, other public 
ministers, and consuls, judges of the Supreme Court, and all other 
ofScers of the United States where appointments are not otherwise 
thereinafter provided for, and which shall be established by law;** 
and it is made his duty to ** commission all the officers of the United 
States/' 

To constitute an appointment under this article, it is necessary — 
1st, that the President shall nominate the person proposed to be 
appointed; 2d, that the Senate shall advisj and consent that the 
nominee should be appointed; and 3d, that, in pursuance of such 
nomination and such advice and consent, the appointment should 
be actually made. 

The nomination is not an appointment; nor is that nomination 
followed by the signification of the advice and consent of the Senate, 
that it should be made, sufficient of themselves to confer upon a 
citizen an office under the constitution. They serve but to indicate 
the purpose of the President to appoint, and the consent of the 
Senate that it should be effectuated ; but they do not divest the exe- 
cutive authority of the discretion to withhold the actual appoint- 
ment from the nominee. To give the public officer the power to act 
as such, an appointment must be made in pursuance of the previous 
nomination and advice and consent of the Senate, the commission 
issued being the evidence that the purpose of appointment signified 
by the nomination has not been changed. 

The principles governing this question are fully stated in the 
case of Marhury v. Madison, 1 Cr., 137, to which I beg leave to 
refer; in reviewing which, Mr. Justice Story, in the third volume of 
his commentaries on the constitution, p. 398, says: **Upon the full- 
est deliberation, the court were of opinion that when a commission 
has been signed by the President, the appointment is final and com- 
plete. The officer appointed has then conferred on him legal rights 
which cannot be resumed. Until that, the discretion of the Presi- 
dent may be exercised by him as to the appointment, but from that 
moment it is irrevocable — ^irrevocable in the particular case, be- 
cause the office was judicial, which once vested, was beyond the 
control of the executive power." 

Applying these principles to the circumstances connected with 
the case of Mr. Coxe, it is clear that his appointment as a lieutenant 
in the navy of the United States has not been consummated. Presi- 
dent Jackson omitted, and President Van Buren decided not to 
make it. Neither of these functionaries commissioned Sir. Coxe: 
the first, it is supposed, because of the hurry incident to his retire- 
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ment from ofiSce ; the last, after mature deliberation, upon the ad- 
vice of the Attorney General that his power could not be properly 
exerted for that purpose. 

I have the honor to be, very respectfully, sir, your obedient ser- 
vant, Jno. Nelson. 
Hon. Davto Henshaw, Secretary of the Navy. 

This Is not always the rule in the States. See Commonwealth ▼. 
Waller, 145 Pa, St. 235, infra. 



APPOINTMENT OP ASSISTANT SECRETARY OP STATE. 
6 Opin. Attys. Oen. 1. 

Attorney Oeneral's Office, March 12, 1853. 

Sir: I have considered the question submitted to you, — ^By 
whom is to be appointed the Assistant Secretary of State, provided 
for by the act of Congress of March 3d, 1853, sect. 6, entitled an 
**Act making appropriations for civil and diplomatic expenses of 
the Government,*' — and am of opinion as follows: 

The Constitution of the United States (Art. ii., sect. 2) gives to 
the President power to appoint, by and with the advice and consent 
of the Senate, all officers of the United States ''whose appointments 
are not otherwise therein provided for, and which shall be estab- 
lished by law ; but the Congress may by law vest the appointment 
of such inferior offices as they think proper. In the President alone, 
in the courts of law, or in the Heads of Departments." 

Of course, without there be express enactment .to the contrary, 
applicable to the cases excepted, the appointment of any officer of 
the United States belongs to the President, by and with the advice 
and consent of the Senate. 

As there is no such express exceptional enactment in the present 
case, I think the Assistant Secretary of State must be nominated 
to the Senate by the President 

I have the honor to be, very respectfully, your obedient servant, 

C. CUSHING. 

Hon. W. L. Marcy, 
Secretary of State. 

On the President's power of appointment, see also Marbury v. Madi- 
son, 1 Cranch 137, infra. 
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2. The Power of Removal. 

PARSONS V. UNITED STATES. 

Supreme Court of the United States. May, 1897. 
167 U. S. 324. 

Mr. Justice Pbckham, after stating the facts, delivered the opin- 
ion of the court. 

The question here presented is whether the President of the 
United States has power to remove a district attorney, who had 
been duly appointed, when such removal occurs within the period 
of four years from the date of his appointment, and to appoint a 
successor to that officer by and with the advice and consent of the 
Senate. The appellant in this case claims that the Presi<}ent has 
no such power, and that by virtue of the appointment of appellant 
to the office of district attorney in February, 1890, he was entitled 
to hold that office for four years from that date, and to receive the 
emoluments appertaining thereto during the same period. He 
bases his claim upon sections 767 and 769 of the Revised Statutes. 

Section 769 reads as follows : 

'* District attorneys shall be appointed for a term of four years 
and their commissions shall cease and expire at the expiration of 
four years from their respective dates." 

The appellant claims that this section gives to every district at^ 
tomey the legal right to hold his office for four years, and that dur- 
ing that time the President has no power to remove him directly, 
and the President and Senate have no power to remove him in- 
directly by the appointment of a successor, and that therefore, he 
has never been legally removed and he bases his claim to recover 
herein upon that fact. 

The first question which arises is in regard to the proper con- 
struction of the above-quoted section. Does it provide for the con- 
tinuance in office for four years at all events and for a termination 
at the expiration of that period, or does it mean to provide that the 
term shall not last longer than four years, subject to the right of the 
President sooner to remove t 

It will greatly aid us in giving the proper construction to this 
section if we look for a moment at the constitutional history of the 
subject relating to the President's power of removal and at the 
debates which have taken place in Congress in regard to it The 
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question arose in the first session of the first Congress which met 
after the adoption of the Constitution. 

On the 19th of May, 1789, in the House of Representatives, Mr. 
Madison moved ''That it is the opinion of this committee that there 
shall be established an executive department, to be denominated the 
department of foreign affairs ; at the head of which there shall be 
an ofBcer to be called the secretary of the department of foreign 
affairs, who shall be appointed by the President by and with the 
advice and consent of the Senate ; and to be removable by the Presi- 
dent. '^ Subsequently a bill was introduced embodying these pro- 
visions. 

After a most exhaustive debate the House refused to adopt the 
motion which had been made to strike out the words ''to be re- 
moved from office by the President," but subsequently the bill was 
amended by inserting a provision that there should be a clerk to 
be appointed by the secretary, etc., and that said clerk, *' whenever 
said principal officer shall be removed from office by the President 
of the United States, or in any other case of a vacancy," shall be 
the custodian of the records, etc., and thereupon the first clause^ 
*'that the secretary should be removable from office by the Presi- 
dent," was stricken out, but it was on the well understood ground 
that the amendment sufficiently embodied the construction of the 
Constitution given to it by Mr. Madison and those who agreed with 
him, and that it was at the same time free from the objection to 
the clause so stricken out that it was itself susceptible to the objec- 
tion of undertaking to confer upon the President a power which 
before he had not. The bill so amended was sent to the Senate, and 
was finally passed after a long and able debate by that body, with- 
out any amendments on this particular subject. The Senate was, 
however, equally divided upon it, and the question was decided in 
favor of the bill by the casting vote of Mr. Adams, as Vice Presi- 
dent. 

Many distinguished lawyers originally had very different opin- 
ions in regard to this power from the one arrived at by this Con- 
gress, but when the question was alluded to in after years they 
recognized that the decision of Congress in 1789, and the universal 
practice of the government under it, had settled the question be- 
yond any power of alteration. 

We may now look at the course of legislation in regard to the 
appointment of district attorneys from the earliest period of our 
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constitutional history down to the repeal in 1887 of those sections 
of the Revised Statutes which contained in substance the provisions 
of the tenure of office acts. 

By section 35 of chapter 20, laws of 1789, . . . it was pro- 
vided, among other things, as follows: **And there shall be ap- 
pointed in each district a meet person learned in the law to act as 
attorney for the United States in such district, who shall be sworn 
or affirmed to the faithful execution of his office, whose duty it 
shall be to prosecute in such district all delinquents, '* etc. 1 Stat. 
73, 92. No provision was made in the act for the removal of such 
officer. In the view held by that Congress as to the power of the 
President to remove, it was unnecessary. The legislation remained 
in this condition until the 15th of May, 1820, when the act (chap- 
ter 102 of the laws of that year) was passed entitled *'An act to 
limit the term of office of certain officers therein named, and for 
other purposes." 3 Stat. 582. 

The first section of that act provided that from and after its pas- 
sage '*all district attorneys to be appointed under 

the laws of the United States, shall be appointed for the term of 
four years, but shall be removable from office at pleasure." 

This was an act designated, as indicated by its title, and by the 
language used in the body of the act, to bring the terms of those 
offices named therein to an end after the expiration of four years. 
Its purpose clearly was not to grant an unconditional term of office 
for that period. It was an act of limitation and not of grant. 

The legislation in regard to these various officers remained as 
provided for in this act of 1820 until the passage of the first tenure 
of office act, March 2, 1867, c. 154, 14 Stat. 430. 

The reason for the passage of this well known act is a matter of 
history. It was the result of a contest which sprang up between 
President Johnson and the two Houses of Congress within a very 
short time after he became President, and which grew in force and 
bitterness as the views of Congress on the one side and the Presi- 
dent on the other became more opposed to each other in the matters 
regarding the States lately in rebellion and the proper measures to 
be pursued for their government. The act was a portion of the 
legislation passed by Congress at the time for the purpose of keep- 
ing those men in office who were then supposed to be friendly to 
the views of Congress upon that great subject. 
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The President, as is well known, vetoed the tenure of office act, 
because he said it was unconstitutional in that it assumed to take 
away the power of removal constitutionally vested in the President 
of the United States — a power which had been uniformly exercised 
by the Executive Department of the Gk>vemment from its founda- 
tion. Upon the return of the bill to Congress it was passed over 
the President's veto by both houses and became a law. The con- 
tinued and uninterrupted practice of the government from 1789 
was thus broken in upon and changed by the passage of this act, 
so that, if constitutional, thereafter all executive officers whose ap- 
X>ointments had been made with the advice and consent of the 
Senate could not be removed by the President without the concur- 
rence of the Senate in such order of removal. 

In November, 1868, a new President was elected, who came into 
office on the 4th of March, 1869. His relations with Congress were 
friendly, and the motive for the passage of the act of 1867 had 
ceased to operate. Within five days after the meeting of Congress 
a bill was introduced in the House to repeal the act of 1867, and 
was passed by that body. In the Senate, however, the repeal failed, 
but the act was modified by the act passed on the 5th of April, 1869, 
16 Stat. 6, . . . 

Assuming the constitutionality of these acts, it is seen that under 
the act of 1869, a person who had been appointed to an office by and 
with the advice and consent of the Senate could yet be removed by 
and with such advice and consent, or by the appointment, with the 
like adrice and consent, of a successor in his place, except as pro- 
vided in the second section of the act, which provided for appoint- 
ments during the recess of the Senate, and for the designation of 
persons to fill vacancies which might happen during that time. No 
further legislation upon the subject of removals or appointments 
was enacted for some years, although repeated but unsuccessful at- 
te!mpts were made to repeal the act of 1869, and to leave the Presi- 
dent untrammelled by any statute upon the subject. With the 
legislation of 1869 in force, this appellant would under the facts of 
this case have been legally removed by the appointment of his suc- 
cessor in the way that it occurred. 

A revision of the statutes having been undertaken since 1869, 
section 769 was placed therein as the substance of the statute of 
1820. The section is quoted above. It does not contain the affirma- 
tive recognition of the power of removal which is contained in the 
3 
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act of 1820. The reason for the omission plainly was because the 
insertion of language in the section which in so many words recog- 
nized a right of removal would have conflicted with the succeeding 
sections, embodying the terms of the tenure of office act, which 
prohibited removals. 

The right to remain in office is made to depend upon those sub- 
sequent sections, and when in 1887 they were repealed by Congress, 
24 Stat. 500, the full legal force and eflfect of the language used in 
section 769 was permitted to come in play, freed from the restraints 
of the sections thus repealed. Such being the case, the persons ap- 
pointed under section 769 are not entitled to hold for four years 
as against any power of the President to remove, and in no event 
can they remain in office longer than that period without being re- 
appointed- This construction of the act as one of limitation, we 
think, in the light of the history of the subject, is a most natural 
and proper one. 

The argument of the appellant, however, shows, if adopted, that 
the result of the passage of the repealing statute of 1887 has been 
to limit the power of the President more than it was limited before 
that statute was passed. 

This could never have been the intention of Congress. On the 
contrary, we are satisfied that its intention in the repeal of the 
tenure of office sections of the Revised Statutes was again to con- 
cede to the President the power of removal if taken from him by 
the original tenure of office act, and by reason of the repeal to 
thereby enable him to remove an officer when in his discretion he 
regards it for the public good, although the term of office may have 
been limited by the words of the statute creating the office. This 
purpose is accomplished by the construction we give to section 769, 
while the other construction turns a statute meant to enlarge the 
power of the President into one circumscribing and limiting it 
more than it was under the law which was repealed for the very 
purpose of enlarging it. 

After a careful review of the case before us we are of the opin- 
ion that the Court of Claims committed no error, and its judg- 
ment is Affirmed. 
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SHURTLEFF V. UNITED STATES. 

Supreme Court of the United States. April, 1903. 
189 U. S. 311. 

The appellant seeks to review a judgment of the Court of Claims 
denying his right to be paid the salary pertaining to the office of 
general appraiser of merchandise and accruing between May 15 
and November 1, 1899 

The facts as they appear in the findings of the Court of Claims, 
are that the appellant was nominated on July 17, 1890, to be one 
of the general appraisers of merchandise under the act of June 
10, 1890, chapter 407, 26 Stat. 131, and that nomination was con- 
sented to on the following day by the Senate, and the appellant 
was thereupon commissioned to be such general appraiser of mer- 
chandise. He accepted that office and took the oath required on 
July 24, 1890, and remained in such office and was paid the salary 
attaching thereto up to May 15, 1899. On May 3 of that year he 
received the following communication from the President : 

** Executive Mansion, 
Washington, D. C, May 3, 1899. 
Sir : You are hereby removed from the office of general appraiser 
of merchandise, to take effect upon the appointment and qualifica- 
ti(m of your successor. WujLIAM McKinlby/' 

The appellant never resigned his office nor acquiesced in any at- 
tempted removal therefrom, and he was never notified or informed 
of any charges made against him, either of inefficiency, neglect of 
duty or malfeasance in office, and he knows of no cause for his re- 
moval from the office having been ascertained or assigned by the 
President. 

Mr. Justice Peckham, after making the foregoing statement de- 
livered the opinion of the court. 

The office of general appraiser of merchandise was created by the 
twelfth section of the act of Congress approved June 10, 1890, 
The material portion of that section reads as follows : 

*'Sec. 12. That there shall be appointed by the President by and 
with the advice and consent of the Senate, nine general appraisers 

of merchandise, They shall not be engaged in any 

other business, avocation or employment, and may be removed from 
office at any time by the President for inefficiency, neglect of duty, 
or malfeasance in office, " 
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There is, of course, no doubt of the power of Congress to create 
such an oflSce as is provided for in the above section. Under the 
provision that the oflScer might be removed from oflSce, at any time 
for inefficiency, neglect of duty, or malfeasance in oflSce, we are of 
opinion that if the removal is sought to be made for those causes, 
or either of them, the officer is entitled to notice and a hearing* 
Reagan v. United States, 182 U. S. 419, 425. 

Various state courts have also held that where an officer may be 
removed for certain causes, he is entitled to notice and a hearing. 

It must be presumed that the President did not make the removal 
for any cause assigned in the statute, because there was given to the 
officer no notice or opportunity to defend. The question then arises, 
can the President exercise the power of removal for any other 
causes than those mentioned in the statute; in other words, is he 
restricted to a removal for those causes alone, or can he exercise his 
general power of removal without such restriction? 

It cannot now be doubted that in the absence of constitutional or 
statutory provision the President can by virtue of his general power 
of appointment remove an officer, even though appointed by and 
with the advice and consent of the Senate. Ex parte Hennen, 13 
Pet. 230; Parsons v. United States, 167 U. S. 324, and cases cited. 
To take away this power of removal in relation to an inferior office 
created by statute, although that statute provided for an appoint- 
ment thereto by the President and confirmation by the Senate, 
would require very clear and explicit language. It should not be 
held to be taken away by mere inference or implication. 

The appellant contends that because the statute specified certain 
causes for which the officer might be removed, it thereby impliedly 
excluded and denied the right to remove for any other cause, and 
that the President was therefore by the statute prohibited from 
any removal excepting for the causes, or some of them, therein de- 
fined. The maxim, expressio tinius est exclusio alterius, is used as 
an illustration of the principle upon which the contention is 
founded. We are of opinion that as thus used the maxim does not 
justify the contention of the appellant. We regard it as inapplica- 
ble to the facts herein. The right of removal would exist if the 
statute had not contained a word upon that subject. It does not 
exist by virtue of the grant, but it inheres in the right to appoint, 



SHURTLEFF V. UNITED STATES. 37 

unless limited by the Constitution or statute. It requires plain 
language to take it away. Did Congress by the use of language pro- 
Tiding for removal for certain causes thereby provide that the 
right could only be exercised in the specified causes? If so, see 
what a difference in the tenure of ofSce is effected as to this office, 
from that existing generally in this country. The tenure of the 
judicial officers of the United States is provided for by the Consti- 
tution, but with that exception no civil officer has ever held office 
by a life tenure since the foundation of the government. Even 
judges of the territorial courts may be removed by the President. 
McAUister v. United States, 141 U. S. 174. To construe the statute 
as contended for by the appellant is to give an appraiser of mer- 
chandise the right to hold that office during his life or until he 
shall be found guilty of some act specified in the statute. If this 
be true, a complete revolution in the general tenure of office is 
effected, by implication, with regard to this particular office. We 
think it quite inadmissible to attribute an intention on the part of 
Congress to make such an extraordinary change in the usual rule 
governing the tenure of office, and one which is to be applied to thia 
particular office only, without stating such intention in plain and 
explicit language, instead of leaving it to be implied from doubtful 
inferences. The rule which is expressed in the maxim is a very 
proper one and founded upon justifiable reasoning in many in- 
stances, but should not be accorded controlling weight when to do 
60 would involve the alteration of the universal practice of the gov- 
ernment for over a century and the consequent curtailment of the 
powers of the executive in such an unusual manner. We can see 
no reason for such action by Congress with reference to this office 
or the duties connected with it. 

In making removals from office it must be assumed that the Presi- 
dent acts with reference to his constitutional duty to take care that 
the laws are faithfully executed, and we think it would be a mis- 
taken view to hold that the mere specification in the statute of some 
causes of removal thereby excluded the right of the President to 
remove for any other reason which he, acting with a due sense of 
his official responsibility, should think sufficient. 

It may be said, however, that there is some use for the provision 
for removal for the causes named in the statute. A removal for 
any of those causes can only be made after notice and an oppor- 
tunity to defend, and therefore, if a removal is made without such 
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notice, there is a conclusive presumption that the officer was not 
removed for any of those causes, and his removal cannot be re- 
garded as the least imputation on his character for integrity or 
capacity. Other causes for removal may, however, exist, and be 
demanded by the interests of the service, in order that the office 
may be better conducted, although the officer may not be proved 
guilty of conduct coming within the statute as a cause for removal. 
It is true that, under this construction, it is possible that officers 
may be removed for causes unconnected with the proper administra- 
tion of the office. That is the case with most of the other officers in 
the government. The only restraint in cases such as this must con- 
sist in the responsibility of the President under his oath of office, 
to so act as shall be for the general benefit and welfare. 

We are of opinion that the judgment of the Court of Claims 
should be Affirmed, 



3. The Power of Direction and Supervision. 

THE JEWELS OF THE PRINCESS OF ORANGE. 

3 Opin. Attys. Oen. 482, 

Attorney General^ s Office, December 28, 1831. 

Sir: I have, according to your request, read your argument on 
the questions which have grown out of the seizure of the jewels 
said to have been stolen from the Princess of Orange; and I concur 
with you in the conclusion to which you have come, although I do 
not place my opinion on precisely the same grounds. 

The main question, and the only one about which there seems 
to be much difficulty, is, whether the President may lawfully direct 
the district attorney to discontinue the libel now pending against 
these jewels in the district court of New York. The libel is in the 
name of the United States; it was filed by their attorney, in their 
behalf, and claims to have the property condemned as forfeited to 
the United States, for an offence alleged to have been committed 
against their revenue laws. 

Assuming that the district attorney possesses the power to dis- 
continue a prosecution, the next inquiry is, Can the President law- 
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fully direct him, in any case, to do sot And this, I understand, 
is the chief x>oint of difficulty. 

I think the President does possess the power. The interest of the 
country and the purposes of justice manifestly require that he 
should possess it; and its existence is necessarily implied by the 
duties imposed upon him in that clause of the constitution, which 
enjoins him to take care that the laws be faithfully executed. 

If it should be said that, the district attorney having power to 
discontinue the prosecution, there is no necessity for inferring the 
right in the President to direct him to exercise it, — ^I answer, that 
the direction of the President is not required to communicate any 
new authority to the district attorney, but to direct him or to aid 
him in the execution of the power he is admitted to possess. It 
might, indeed, happen that a district attorney was prosecuting a 
suit in the name of the United States, against their interest and 
against justice, and for the purpose of oppressing an individual: 
such a prosecution would not be faithful execution of the law ; and 
upon the President being satisfied that the forms of law were abused 
for such a purpose, and being bound to take care that the law was 
faithfully executed, it would become his duty to take measures to 
correct the procedure. And the most natural and proper measure 
to accomplish that object would be, to order the district attorney to 
discontinue the prosecution. The district attorney might refuse to 
obey the President's order; and if he did refuse, the prosecution, 
while he remained in office, would still go on ; because the President 
could give no order to the court or the clerk to make any particular 
entry. He could only act through his subordinate officer, the dis- 
trict attorney, who is responsible to him, and who holds his office at 
his pleasure. And if that officer still continued a prosecution which 
the President was satisfied ought to be discontinued, the removal of 
the disobedient officer, and the substitution of one more worthy in 
his place, would enable the President, through him, faithfully to 
execute the law. And it is for this, among other reasons, that the 
power of removing the district attorney resides in the President. 

The district attorney stands in relation to the President on very 
different grounds from that of the court. The judicial power is 
wholly independent of the Executive. The President's direction or 
approbation would be no justification for their acts. He has no 
right to interfere with their proceedings; and if they misbehave 
themselves in office, they are not responsible to him. But the dis- 
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trict attorney is made dependent upon him, for the very purpose of 
placing him under his control; and the act of May 15, 1820, which 
directs the district attorney to conform to the directions of the 
agent of the Treasury, (whose powers have since been transferred 
to the Solicitor), shows that, in the discharge of his official duties, 
he is to be subject to the direction of the executive department. 

Upon the whole, I consider the district attorney as under the 
control and direction of the President, in the institution and prose- 
cution of suits in the name and on behalf of the United States; 
and that it is within the legitimate power of the President to direct 
him to institute or discontinue a pending suit, and to point out to 
him his duty, whenever the interest of the United States is directly 
or indirectly concerned. And I find, on examination, that the prac- 
tice of the government has conformed to this opinion ; and that, in 
many instances where the interference of the Executive was asked 
for, the cases have been referred to the Attorney General, and, in 
every case, the right to interfere and direct the district attorney is 
} assumed or asserted. 

In the second place, if this case were clearly embraced in the 
powers given to the Treasury Department, it would not, and could 
not, deprive the President of the powers which belong to him under 
the constitution. The power conferred on the secretary by the law 
of Congress, would be merely in aid of the President, and to lighten 
the labors of his office. It could not restrain or limit his constitu- 
tional powers. 

E. B. Taney. 
To the Secretary of State. 



RELATION OP THE PRESIDENT TO THE EXECUTIVE 
DEPARTMENTS. 

7 Opin. of the Attys. Oen. 453. 

Attorney General's Office, August 31, 1855. 

Sir : Your communication of the 4th instant requires my opinion 
upon the following question: 

"Are instructions issued by the Heads of Departments to officers, 
civil or military, within their respective jurisdiction, valid and 
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lawful, without containing express reference to the direction of the 
President; and is or not sach authority implied in any order issued 
by the competent Department?" 

To this inquiry I have the honor to reply, in the first place, that 
the point seems to have been well settled by judicial decisions, in 
80 far as such decisions can determine the rule and effect of any act 
of the Executive Department of the Qovemment of the United 
Statea* 

The practical addon of tEe Departments is in conformity with 
the l^al theory of the Supreme Court. 

I beg permission, in the second place, to submit some few com- 
mentaries on the subject, suggested by pertinent provisions of acts 
of Congress compared with the text of the Constitution. 

The Constitution of the United States assumes that the political 
powers, which the people of the several States united have in« 
trusted to the Federal Government, are primarily subdivided into 
three great branches, or, as they are sometimes called, department^ 
namely, the Legislative, and the Executive, and the Judicial. 

Now by the explicit and emphatic language of the Constitution, 
the executive power is vested in the President of the United States. 
In the perception, however, of the fact, that the actual administra- 
tion of all executive power cannot be performed personally by one 
man, — ^that this would be physically impossible, and that if it were 
attempted by the President, the utmost ability of that one man 
would be consumed in official details instead of being left free to 
thie duty of general direction and supervision — ^in the perception, I 
say, of this fact, the Constitution provides for the subdivision of 
the executive powers, vested in the President among administra- 
tive departments, using the term now in its narrower and ordinary 
sense. What those ''executive departments'' shall be, either in 
number or in functions, the Constitution does not say, any further 
than to determine that certain appointments may be made by their 
''heads*' respectively, and that the President may require in writ- 
ing the advice of any such "head" or "principal officer in each of 
the Executive Departments," for which reason those officers are 

• See United States v. Bllason* 16 Peters 291, 802; WUllams v. United 
States, 1 Howard 800, which hold that the act of a head of department 
is the act of the President, and that therefore the action of a head of 
department is all that is necessary where the statute calls for the action 
of the President 
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gometimes characterized, and not improperly, as ''constitutional 
advisers" of the President. 

Meanwhile the general constitutional fact remains, that the 
* 'executive power" is vested in the President, subject only, in the 
respect of appointments and treaties, to the advice and consent of 
the Senate. 

To constitute the "Executive Departments," through the instru- 
mentality of which, the President, in part, was to administer gov* 
emment, became one of the earliest objects of the first constitutional 
congress; . . . • But, amid all these successive changes in de- 
tail, the original theory of departmental administration continued 
unchanged, namely, executive departments, with heads thereof dis- 
charging their administrative duties in such manner as the Presi- 
dent should direct, and being in fact the executors of the will of the 
> President. All the statutes of departmental organization, except 
\ one, expressly recognized the direction of the President, and in that 
' one, the Interior, it is implied, because the duties assigned to it are 
'. not new ones, but such as had previously been exercised by other de- 
partments. It could not, as a general rule, be otherwise, because in 
the President is the executive power vested by the Constitution, 
and also because the Constitution commands that he shaU take care 
that the laws be faithfully executed ; thus making him not only 
the depository of the executive power, but the responsible executive 
minister of the United States. 

But, if the direction of the. President to the executive depart- 
ments be assumed generally, or at least, in the general statutes of 
organization, may there not still be cases of distinction in which, 
by the Constitution or by statute, specific things must be done by 
the President himself or by Heads of Departmentst Such cases 
do undoubtedly exist, and any view of the subject which omits to 
consider them, must be partial, defective, imperfect. 

in the Constitution, no case occurs of the com- 
munication of power directly to any Head of Department, except 
in the respect of the appointment of such inferior officers as may 
be intrusted to them by act of Congress. We shall have reason to 
conclude, in the sequel, that even this cannot be regarded as a 
power independent of that of the President. 

On . . . examination of the whole body of the statutes of the 
United States, it will be found that, in the designation of execu- 
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tive acts to be perf ormedy there is no uniformity of language^ no 
systematic style of legislation. Sometimes the statute says the 
President shall perform the act— sometimes that this or that Secre- 
tary shall perform it, — ^without there being, in general, any consti- 
tutional or legal distinction between the authority of the respective 
acts, all of them being of things which, on the one hand, the Presi- 
dent may, if he please, delegate to a Head of Department, and 
which, on the other hand, cannot be done by a Head of Depart- 
ment without direction of the President. 

Of the first class of cases, no more instructive examples need be 
given than those legislative provisions which have been passed 
upon by the Supreme Court; 

We must conclude upon their authority, and upon that of the 
arguments of the Justices of the Supreme Court that, in general, 
when Congress speaks of acts to be performed by the President, it 
means by the executive authority of the President. 

Take now the converse form of legislation, that common or most 
ordinary style, in which an executive act is^ by law, required to be ' 
performed by a given Head of Department I think here the! 
general rule to be as already stated, that the Head of Department j-. 
is subject to the direction of the President I hold that no Head) | 
of Department can lawfully perform an offtcial act against the will' 
of the President; and that will is by the Constitution to govern the! 
performance of all such acts. If it were not thus, Congress might; 
by statute so divide and transfer the executive power as utterly to > 
subvert the Oovemment, and to change it into a parliamentary I 
despotism, like that of Venice or Qreat Britain, with a nominal 
executive chief utterly powerless, — ^whether under the name of 
Doge, or King, or President, would then be of little account, so 
far as regards the question of the maintenance of the Constitution. 

The Secretary of State is constantly receiving communications 
from the public ministers and consuls of the United States abroad, 
from foreign ministers accredited to the United States, and from 
private citizens having concerns in his department, and he is dis- 
patching letters, instructions, orders, in return, to all parts of the 
world. The Secretary of the Treasury is in communication with 
collectors, assistant-treasurers, disbursing agents, and many other 
o£5cers, as also with private individuals, in all the multifarious 
business, of his department The Secretary of War and the Secre- 
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tary of the Navy are receiving applications from, and addressing 
instructions and orders to, all the officers of the Army and Navy, 
and contractors and other persons within the jurisdiction of their 
respective departments. The Postmaster General is in like com- 
Xnunication with the host of deputies, contractors, and agents 
engaged in or affected by the mail service of the United State9. 
The Secretary of the Interior is disposing of questions, and receiv- 
ing or answering letters, or giving orders, in the business of the 
Indian Bureau, the Pension Office, the Patent Office, or the Land 
Office. Each of these Heads of Department is continually passing 
upon applications for service and accounts of expenditure, ap- 
pertaining to his branch of the business of the Government. 

Now all these multiform acts are under the constitutional direc- 
tion of the President. In legal theory, they are his acts. But a 
large proportion of them are performed by his general direction, 
without any special direction. If a Secretary doubt whether he 
have any general direction covering a given question, — if the ques- 
• tion be new in principle or application, and he doubts what the 
President would choose to have done in the premises, — ^if he doubt 
( in his own conscience, what should be done, and therefore needs the 
1 guidance of the President, — ^if, in fine, the act be one of grave 
\ public responsibility, and he shrinks from deciding it of himself, — 
I in all these contingencies he will consult the President. 

On such consultation, in the great majority of cases, the Secre- 
tary will take and act upon the verbal direction of the President, 
because the objects of the consultation is, in general, to ascertain the 
President's will, or at most to determine, by conference and com- 
parison of thought, what the public interest requires, just as in the 
last relation the President himself consults any one or all of the 
members of his Cabinet. 

But the case may and often does happen, in which the Secretary 
desires, or as the President chooses to give a written direction. In 
this contingency the responsibility of the act done continues to be 
shared in common by the President and the Secretary; but a direct 
and more individual responsibility, legal and moral, is assumed by 
the President. Just so it is in principle, but with inversion of re- 
sponsibility, when the President, in regard to some line of public 
policy to be adopted by him, or some general or superior direction 
to be given demands the written advice of the Heads of Depart- 
ment. 

In a word, while there is a general solidarity of responsibility 
for public measures, as between the President and the Heads of 
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Department, and while a general responsibility of direction is at- 
tributable to the President and of execution to the Heads of De- 
partment, yet the weight of historical responsibility, and perhaps 
of legal, may be shifted partially from one to another, according as 
the determination is governed or evidenced by the written direc- 
tion of the President or by the written advice of the Head of De- 
partment. 

You perceive that the general question is a very comprehensive 
one, admitting of much illustration. I trust enough has been said, 
however, to establish the general position, that in their execE^iyeacte, 
instructions, and orders, the Heads of Department speak for andlii 
the authority of tEe^ President; that, If the act be within the law- 
ful jurisdiction of such Head of Department, the direction of the 
President is presumed in law ; that, whether to name the President 
or not, in a departmental order, becomes, in most cases, a matter 
of discretion, judgment, or taste, according to the subject matter; 
that, if he be named, it is for emphasis or enforcement, rather than 
from necessity ; that, whether he be named or not, the act or order is 
to have legal effect as, by construction, the act or the order of the 
supreme executive authority, civil and military, of the United 
States. 

I conclude, therefore, on the authority of judicial decisions, and 
of the arguments, constitutional and statutory, herein adduced, that, 
as a general rule, the direction of the President is to be presiuned 
in all instructions and orders issuing from the competent Depart- 
ment, and that official instructions, issued by the Heads of the 
several Executive Departments, civil or military, within their re-< 
spective jurisdictions, are valid and lawful, without containing ex-' 
press reference to the direction of the President. 

I have the honor to be, very respectfully, 

C. Gushing. 
To the President, 

As a result of his power of direction the President may issue regula- 
tions which bind the offlcerg under his direction but which as matter of 
pure administration will not be enforced by the courts. White v. Berry, 
171 U. S. 366, holding that the courts will not enforce a civil service rule 
promulgated by the President prohibiting removals from office for politi- 
cal reasons. 
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4. Duty to see that the Laws be Faithfully Executed. 

IN RE NEAGLB. 

Supreme Court of the United States. October, 1869. 
135 U. S, 1. 

Mr. Justice Millbr, on behalf of the court, stated the case as 
follows: 

This was an appeal by Cunningham, sheriff of the county of San 
EToaquin, in the State of California, from a judgment of the Cir- 
cuit Court of the United States for the Northern District of Cali- 
fornia, discharging David Neagle from the custody of said sheriff, 
who held him a prisoner on a charge of murder. 

On the 16th day of August, 1889, there was presented to Judge 
Sawyer, the Circuit Judge of the United States for the Ninth Dis- 
trict, embracing the Northern District of California, a x>etition 
signed by David Neagle, deputy United States marshal, by A. L. 
Parrish, on his behalf. ... 

The . . petition recited the circumstances of a rencon- 

tre between said Neagle and David S. Terry, in which the latter was 
instantly killed by two shots from a revolver in the hands of the 
former. . . . The main allegation of this petition was that 
Neagle, as United States deputy marshal, acting under the orders 
of Marshal Franks, and in pursuance of instructions from the At- 
torney Greneral of the United States, had, in consequence of an an- 
ticipated attempt at violence on the part of Terry against the Hon. 
Stephen J. Field, a justice of the Supreme Court of the United 
States, been in attendance upon said justice, and was sitting by hia 
side at a breakfast table when a murderous assault was made by 
Terry on Judge Field, and in defense of the life of the judge the 
homicide was committed for which Neagle was held by Cunning- 
ham. 

Mr. Justice Miller after stating the case, • . . delivered 
the opinion of the court. 

If it be true, as stated in the order of the court dischai^ing the 
prisoner, that he was held **in custody for an act done in pur- 
suance of a law of the United States, and in custody in violation of 
the Constitution and laws of the United States,** there does not 
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seem to be any doubt that, under the statute on that subject, he 
was properly discharged by the Circuit Court. 

Without a more minute discussion of this testi- 
mony, it produces upon us the conviction of a settled purpose on 
the part of Terry and his wife, amounting to a conspiracy, to mur- 
der Justice Field. And we are quite sure that if Neagle had been 
merely a brother or a friend of Judge Field, traveling with him, 
and aware of all the previous relations of Terry and the judge, — as 
he was, — of his bitter animosity, his declared purpose to have re- 
venge, even to the point of killing him, he would have been justified 
in what he did in defence of Mr. Justice Field's life, and possibly 
of his own. 

But such a justification would be a proper subject for considera- 
tion on a trial of the case for murder in the courts of the state of 
California, and there exists no authority in the courts of the Uni- 
ted States to discharge the prisoner while held in custody by the 
state authorities for this offence, unless there be found in aid of 
the defense of the prisoner some element of power and authority 
asserted under the government of the United States. 

This element is said to be found in the facts that Mr. Justice 
Field, when attacked, was in the immediate discharge of his duty 
as judge of the Circuit Courts of the United States within Cali- 
fornia; that the assault upon him grew out of the animosity of 
Terry and wife, arising out of the previous discharge of his duty 
as circuit justice in the case for which they were committed for 
contempt of court; and that the deputy marshal of the United 
States, who killed Terry in the defense of Field's life, was charged 
with a duty under the law of the United States to protect Field 
form the violence which Terry was infiicting, and which was in- 
tended to lead to Field's death. 

We have no doubt that Mr. Justice Field when attacked by Terry 
was engaged in the discharge of his duties as Circuit Justice of the 
Ninth Circuit, and was entitled to all the protection under those 
circumstances which the law could give him. 

We cannot doubt the iwwer of the President to take measures 
for the protection of a judge of one of the courts of the United 
States, who, while in the discharge of the duties of his office, is 
threatened with personal attack which may probably result in his 
death, and we think it clear that where this protection is to be af- 
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forded through the civil power, the Department of Justice is the 
proper one to set in motion the necessary means of protection. The 
correspondence between the marshal of the North- 

ern District of California, and the Attorney General, and the dis- 
trict attorney of the United States, for that district, although pre- 
scribing no very specific mode of affording this protection by the 
Attorney General, is sufficient, we think, to warrant the marshal 
in taking the steps which he did take, in making the provisions 
which he did make, for the protection and defence of Mr. Justice 
Field. 

But there is a positive law investing the marshals and their 
deputies with powers which not only justify what Marshal Neagle 
did in this matter, but which imposed it upon him as a duty. . . . 

But all these questions being conceded, it is urged against the 
relief sought by this writ of hcibeds corpus, that the question of the 
guilt of the prisoner of the crime of murder is a question to be 
determined by the laws of California, and to be decided by its 
courts, and that there exists no power in the Government of the 
United States to take away the prisoner from the custody of the 
proper authorities of the States of California and carry him be- 
fore a judge of the court of the United States, and release him 
without a trial by jury according to the laws of the State of Cali- 
fornia. That the statute of the United States authorizes and directs 
such a proceeding and such a judgment in a case where the offence 
charged against the prisoner consists in an act done in pursuance 
of a law of the United States and by virtue of its authority, and 
where the imprisonment of the party is in violation of the Consti- 
tution and laws of the United States, is clear by its express lan- 
guage. 

It would seem as if the argument might close here. If the duty 
of the United States to protect its officers from violence, even to 
death, in the discharge of the duties which its laws impose upon 
them, be established, and Congress has made the writ of habeas 
corpus one of the means by which this protection is made efficient, 
and if the facts of this case show that the prisoner was acting both 
under authority of the law, and the directions of his superior of- 
ficers of the Department of Justice, we can see no reason why this 
writ should not be made to serve its purpose in the present case. 

To the objection made in argument, that the prisoner 
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is discharged by this writ from the power of the State court to try 
him for the whole offence, the reply is, that if the prisoner is held 
in the State court to answer for an act which he was authorized 
to do by the law of the United States, which it was his duty to do 
as marshal of the United States, and if in doing that act he did no 
more that was necessary and proper for him to do, he cannot be 
guilty of a crime under the law of the State of California. When 
these things are shown, it is established that he is innocent of any 
crime against the laws of the State, or of any other authority what- 
ever. There is no occasion for any further trial in the State court, 
or in any court. The Circuit Court of the United States was as 
competent to ascertain these facts as any other tribunal, and it was 
not at all necessary that a jury should be impanelled to render a 
verdict on them. It is the exercise of a power common under all 
sfj^ems of criminal jurisprudence. There must always be a pre- 
liminary examination by a committing magistrate, or some similar 
authority, as to whether there is an offence to be submitted to a 
jury, and if this is submitted in the first instance to a grand jury, 
that is still. not the right of trial by jury, which is insisted on in 
the present argument. 

We have thus given this case, a most attentive consideration to 
all the questions of law and tact which we have thought to be 
properly involved in it. We have felt it to be our duty to examine 
into the facts with a completeness justified by the importance of the 
case, as well as from the duty imposed upon us by the statute, which 
we think requires of us to place ourselves, as far as possible, in the 
place of the Circuit Court and to examine the testimony and the 
arguments in it, and to dispose of the party as law and justice re- 
quire. 

The result at which we have arrived upon this examination is, 
that in the protection of the person and the life of Mr. Justice Field 
while in the discharge of his ofiScial duties, Neagle was authorized 
to resist the attack of Terry upon him ; that Neagle was correct in 
the belief that without prompt action on his part the assault of 
Terry upon the judge would have ended in the death of the latter; 
that such being his well-founded belief, he was justified in taking 
the life of Terry, as the only means of preventing the death of the 
man who was intended to be his victim ; that in taking the life of 
Terry, under the circumstances, he was acting under the authority 
of the law of the United States, and was justified in so doing; and 
that he is not liable to answer in the courts of California on ac- 
count of his part in that transaction. 
4 
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We therefore affirm the judgment of the Circuit Court author- 
izing his discharge from the custody of the sheriff of San Joaquin 
County. 

Mr. 'Justice Lamar (with whom concurred Mr. Chief Justice 
Fuller) dissenting. 

Mr. Justice Field did not sit at the hearing of this case and took 
no part in its decision. 



5. Power of Regulation. 
FIELD V. CLARK. 



Supreme Court of the United States. October, 1891. 
431 U. S. 649. 

These were suits by importers to obtain a refund of duties claim- 
ed to have been illegally exacted on imported merchandise under the 
tariff act approved October 1, 1890, 26 St. 567, c. 1244. 

Mr. Justice Harlan delivered the opinion of the court. 

Duties were assessed and collected according to the rates estab- 
lished by what is known as the Tariff Act of October 1, 1890. . . 

The importers severally protested against the assessment upon 
the ground that the act was not a law of the United States. 

The appellants question the validity of the act of October 1, 1890, 
upon three grounds to be separately examined. 

Second. The third section of the act of October 1, 1890, c. 1244, 
sec. 3, is in these words : 

"Sec. 3. That with a view to secure reciprocal trade with 
countries producing the following articles, and for this purpose, on 
and after the first day of January, eighteen hundred and ninety- 
two, whenever, and so often as the President shall be satisfied that 
the government of any country producing and exporting sugars, 
molasses, coffee, tea, and hides, raw and uncured, or any of such 
articles, imposes duties or other exactions upon the agricultural or 
other products of the United States, which in view of the free in- 
troduction of sugar, molasses, coffee, tea, and hides into the United 
States he may deem to be reciprocally unequal and unreasonable. 
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he shall have the power and it shall be his duty to suspend, by pro- 
elamation to that effect, the provisions of this act relating to the 
free introduction of such sugar, molasses, coffee, tea and hides, the 
production of such country, for such time as he shall deem just, and 
in such case and during such suspension duties shall be levied, col- 
lected and paid upon sugar, molasses, coffee, tea, and hides, the 
product of or exported from such designated country." . . . . 

The plaintiffs in error contend that this section, so far as it au- 
thorizes the President to suspend the provision of the act relating 
to the free introduction of sugar, molasses, coffee, tea, and hides, is 
unconstitutional, as delegating to him both legislative and treaty- 
making powers, and being an essential part of the system establish- 
ed by Congress, the entire act must be declared null and void. On 
behalf of the United States it is insisted that legislation of this 
character is sustained by an early decision of this court and by the 
practice of the government for nearly a century, and that, even 
if the third section were unconstitutional, the remaining parts of 
the act would stand. 

The decision referred to is The Brig Aurora, 7 Cranch 382, 388. 

This certainly is a decision that it was competent for Congress 
to make the revival of an act depend upon the proclamation of 'the 
President, showing the ascertainment by him of the fact that the 
edicts of certain nations had been so revoked or modified that they 
did not violate the neutral commerce of the United States. The 
same principle would apply in the case of the suspension of an act 
upon a contingency to be ascertained by the President, and made 
known by his proclamation. 

To what extent do precedents in legislation sustain the validity 
of the section under consideration, so far as it makes the suspension 
of certain provisions and the going into operation of other pro- 
visions of an act of Congress, depend upon the action of the Presi- 
dent, based upon the occurrence of subsequent events, or the ascer- 
tainment by him of certain facts, to be made known by his procla- 
mation! If we find that Congress has frequently, from the organ- 
ization of the government to the present time, conferred upon the 
President powers, with reference to trade and commerce, like those 
conferred by the third section of the act of October 1, 1890, that 
fact is entitled to great weight in determining the question before 
us. 

While some of these precedents are stronger than others, in their 
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application to the case before us, they all show that, in the judg- 
ment of the legislative branch of the government, it is often de- 
sirable, if not essential for the protection of the interests of our 
people, against the unfriendly or discriminating regulations estab- 
lished by foreign governments, in the interest of their people, to 
invest the President with large discretion in matters arising out of 
the execution of statutes relating to trade and commerce with other 
nations. If the decision in the case of The Brig Aurora had never 
been rendered, the practical construction of the Constitution, as 
given by so many acts of Congress and embracing almost the entire 
period of our national existence, should not be overruled, unless 
upon a conviction that such legislation was clearly incompatible 
with the Supreme law of the land. Stttart v. Lairdy 1 Cranch 299, 
309 ; Martin v. Hunter, 1 Wheat. 304, 351; Cooley v. Port Wardens, 
12 How. 299, 315; Lithographic Co. v. Saroney, 111 U. S. 53, 57; 
The Laura, 114 U. S. 411, 416. 

That Congress cannot delegate legislative power to the President 
is a principle universally recognized as vital to the integrity and 
maintenance of the system of government ordained by the Consti- 
tution. The act of October 1, 1890, in the particular under consid- 
eration, is not inconsistent with that principle. It does not, in any 
real sense, invest the President with the power of legislation. For 
the purpose of securing reciprocal trade with countries producing 
and exporting sugar, molasses, coffee, tea, and hides, Congress it- 
self determined that the provisions of the act of October 1, 1890, 
permitting the free introduction of such articles, should be sus- 
pended as to any country producing and exporting them, that im- 
posed exactions and duties on the agricultural and other products 
of the United States, which the President deemed, that is, which 
he found to be, reciprocally unequal and unreasonable. Congress 
itself prescribed, in advance, the duties to be levied, collected and 
paid, on sugar, molasses, coffee, tea or hides, produced by or export- 
ed from such designated country, while the suspension lasted. 
Nothing involving the expediency or the just operation of such leg- 
islation was left to the determination of the President. The words, 
**he may deem,*' in the third section, of course, implied that the 
President would examine the commercial regulations of other 
countries producing and exporting sugar, molasses, coffee, tea or 
hides, and form a judgment as to whether they were reciprocally 
equal and reasonable, or the contrary, in their effect upon Ameri- 
can products. But when he ascertained the fact that duties and ex- 
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aetionSy reciprocally unequal and unreasonable, were imposed upon 
tlte agricultural or other products of the United States by 
a country producing and exporting sugar, molasses, coffee, 
tea or hides, it became his duty to issue a proclamation de- 
claring the suspension, as to that country, which Congress had de- 
termined should occur. He had no discretion in the premises ex- 
cept in respect to the duration of the suspension so ordered. But 
that related only to the enforcement of the. policy established by 
Congress. As the suspension was absolutely required when the 
President ascertained the existence of a particular fact, it cannot 
be said that in ascertaining that fact and in issuing his proclama- 
tion, in obediwice to the legislative will, he exercised the function 
of making laws. Legislative power was exercised when Congress 
declared that the suspension should take effect upon a named con- 
tingency. What the President was required to do was simply in 
execution of the act of Congress. It was not the making of law. 
He was the mere agent of the lawmaking department to ascertain 
and declare the event upon which its expressed will was to take 
effect. It was a part of the law itself as it left the hands of Con- 
gress that the provisions, full and complete in themselves, permit- 
ting the free introduction of sugars, molasses, coffee, tea and hides, 
from particular countries, should be suspended, in a given contin- 
gency, and that in case of such suspensions certain duties should be 
imposed. 

**The true distinction,'* as Judge Ranney, speaking for the Su- 
preme Court ojE Ohio, has well said, '^is between the delegation of 
power to make the law, which necessarily involves a discretion as 
to what it shall be, and conferring authority or discretion as to its 
execution, to be exercised under and in pursuance of the law. The 
first cannot be done ; to the latter no valid objection can be made. " 
Cincinnati, Wilmington &c. Railroad v. Commissioners, 1 Ohio St. 
88. In Moers v. City of Reading 21 Penn. St. 188, 202, the lan- 
guage of the court was : **Half the statutes on our books are in the 
alternative, depending on the discretion of some person or persons 
to whom is confided the duty of determining whether the proper oc- 
casion exists for executing them. But it cannot be said that the 
exercise of such discretion is the making of the law." So, in Locke's 
Appeal, 72 Penn. St. 491, 498: '*To assert that a law is less than a 
laWj because it is made to depend on a future event or act, is to rob 
the legislature of the power to act wisely for the public welfare 
whenever a law is passed relating to a state of affairs not yet devel- 
oped, or to things future and impossible to fully know." The proper 
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distinction the court said was this: **The legislature cannot dele- 
gate its power to make a law; but it can make a law to delegate a 
power to determine some fact or ptote of things upon which the 
law makes, or intends to make, its own action depend. To deny 
this would be to stop the wheels of government. There are many 
things upon which wise and useful legislation must depend which 
cannot be known to the law-making jwwer, and must, therefore, be a 
subject of inquiry and determination outside of the halls of legush 
lation.'* 

What has been said is equally applicable to the objection that 
the third section of the act invests the President with treaty-making 
power. 

The court is of opinion that the third section of the act of 
October 1, 1890, is not liable to the objection that it transfers legis- 
lative and treaty-making power to the President. 

Affirmed. 
Mr. Justice Lamar, (with whom concurred Mr. Chief 'Justice 
Fuller,) dissenting from the opinion but concurring in the judg- 
ment of the court. 



For the President's power of regulation as exercised through the 
heads of departments, see Boske v. Comingore, 177 U. S. 459; United 
States Y. Symonds, 120 U. S. 46. In re Kollock, 165 U. S 526; Campbell 
V. United States, 107 U. S. 407; Dunlap v. United States, 173 U. S. 65, 
infra. 



6. Power to Entertain Appeals from Heads of Departments, 

BELATION OF. THE PRESIDENT TO THE EXECUTIVE 
DEPARTMENTS. 

10 Opinions of Attys. Gen. 527. 

Attorney OeneraVs Office, 

October 9, 1863. 
Sir : I have the honor to acknowledge the receipt of your note 
of the 3d instant, enclosing the appeal of the members of Congress 
from the State of Rhode Island to you from the decision of the Com- 
missioner of the General Land Office overruling: a decision of the 
register and receiver at Atchison, Kansas, relative to the reserva- 
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lion of lands for the State oi Bhode Island; under the act of Con- 
gress granting public lands for agricultural colleges. 

You request to be advised whether such appeal can be properly 
brought to you. 

It is unnecessary, in answering this question, to examine, as some 
of my predecessors have done, into the nature and extent of the 
President's authority over his subordinates in the Executive De- 
partments of the Government. On the general subject it is enough 
to say that, as the President is vested by the Constitution with the 
executive power, and as that instrument commands that he shall 
take care that the laws be faithfully executed, the true theory of 
departmental administration is, that the heads of the Executive 
Departments shall discharge their administrative duties in such 
manner as the President may direct; they being, as one of my pred- 
ecessors terms them, ** executors of the will of the President," 
(7 Op., 463.) But whilst this is theoretically true, it is, in fact, quite 
impossible for the President to assume the actual direction of the 
multifarious business of the departments. As is said by the Su- 
preme Court of the United States (Williams v. The United States, 
1 How., 297,) **the President's duty in general requires his super- 
intendence of the administration; yet this duty cannot require of 
him to become the administrative officer of every department and 
bureau, or to perform in person the numerous details incident to 
services which, nevertheless, he is, in a correct sense by the Consti- 
tution and laws, required and expected to perform. This cannot 
be, first, because, if it were practicable, it would be to absorb the 
duties and responsibilities of the various departments of the Gov- 
ernment in the personal action of the one chief executive officer. 
It cannot be, for the stronger reason, that it is impracticable, nay 
impossible." It is not, therefore, to be assumed that it is the duty 
of the President to accept the personal labor and responsibility of 
directing the action of even the heads of the departments upon the 
application of those who may desire to produce a reversal or modi- 
fication of such action. In such cases the President may undoubt- 
edly exercise his discretion, and himself determine in what cases he 
will interpose his authority. 

But however this may be in the case of the heads of departments, 
it is certainly true, as a general rule, that the President ought not 
to entertain appeals from the heads of bureaus and other inferior 
officers of the departments. For the theory which subjects the heads 
of the departments to the official direction and control of the Presi- 
dent, also subordinates the heads of bureaus to their respective de- 
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partmental chiefis. And this subordination is not only fixed by law, 
but well-settled by every-day practice. Without further demon- 
stration of this familiar truth, it is sufficient to show by reference 
to the statute, that in the case before me, the appeal of Rhode Is- 
land from the decision of the Commissioner of the Qeneral Land 
Office ought to be made not to the President, but to the Secretary 
of the Interior. For, whilst the Commissioner is, by law, under 
the direction of the President, he is also, by express enactment, to 
perform his duties *' under the direction of the head of the depart- 
ment," who was formerly the Secretary of the Treasury, but is now 
the Secretary of the Interior. And the act of March, 3, 1849, es- 
tablishing the Interior Department (sec. 3), provides that the Sec- 
retary of the Interior shall perform aU the duties in relation to 
the General Land Office, *'of supervision and appeal/' before dis- 
charged by the Secretary of the Treasury. So that in this case the 
appeal should have been to the Secretary of the Interior. I am, 
accordingly, of opinion that the appeal has not been properly 
brought before you. 

I am, sir, very respectfully. 

Your obedient servant, 

Edward Bates. 

The President 



LAS ANIMAS GRANT. 
15 Opinions of Attorneys Oenerdl 94. 

Department of Justice, 

May 15, 1876. 
Sir : The Attorney General has the honor to present to the Pres- 
ident his opinion upon the ''Las Animas grant.' 



y* 



The case may be regarded as an appeal from a 
decision of the head of the Interior Department touching the author- 
ity of a subordinate officer in that department ; and the point now to 
be considered is, can the President entertain this appeal T 

After much reflection, I am of the opinion that the appeal' is one 

which may be entertained by the President. It presents a question 

concerning the authority of a subordinate executive officer over a 

particular subject. 

rThe President, in the exercise of his general administrative super- 
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intendencei may interfere to restrain an officer from assuming aut 
authority that does not belong to him, as he unquestionably ma,^ 
compel ^6 officer to perform a duty that does belong to him. Thd 
functions of the President, viewed with reference to such superin-j 
tendence, seem to me to include as well the power of requiring tha 
various officers of the executive department of the government tol 
keep within the proper limits of their authority, as the power of reJ 
quiring them to discharge the public trusts imposed upon them. ^ 
This view is not in conflict with the opinions of my predecessors 
in office, nor indeed to the other authorities cited by counsel. On 
examination of the former, they are found to relate, one and all, 
to the subject of the power of revision by the President in matters 
of official duty which are specially committed to different depart- 
mental officers, such as the settlement of public accounts (1 Opin., 
624, 636, 678; 2 Opin., 481, 507, 508, 5 Opin. 630; 11 Opin., 14) ; 
or the allowance of pension claims (4 Opin., 515) ; or the deter- 
mination of land cases (5 Opin. 275; 10 Opin., 527) ; or the ad- 
judication of patent cases (13 Opin., 28) ; or the decision of ques- 
tions of fact in cases of contract with a department (6 Opin. 226), 
or the determination of claims for services in a department (10 
Opin. 526). In none of these instances was the jurisdiction of the 
departmental officer in any degree involved, but merely the cor- 
rectness of his official action in matters admitted to he within his 
competency, so that they are clearly distinguishable from the case 
before me. 

I am of opinion that from the action of the register and receiver 
no appeal lies in this case to the Commissioner of the Land Office, 
and that the Secretary of the Interior has no jurisdiction under the 
act of July, 1836, to review the decision of said register and re- 
ceiver in this case. It is not suggested that the decision of the 
register and receiver was fraudulent or corrupt. 

I therefore recommend that the President direct the Commis- 
sioner of the General Land Office to instruct the surveyor general 
of Ck)lorado to deliver to Colonel Craig an approval plat of the land 
adjudged to him by the decision of the register and receiver of the 
Pueblo land district in that Territory, dated February 23, 1874. 

I have the honor to remain, your obedient servant. 

Edwabds Pierrepont. 

The President. 
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7. The Control of the Courts. 

iTHE STATE OF MISSISSIPPI V. JOHNSON, PRESIDENT. 

Supreme Court of the United States. December, 1866. 
4 WaUace 475. 

The Chdbp Justice delivered the opinion of the court. 

A motion was made, some days since, in behalf of the State of 
Mississippi, for leave to file a bill in the name of the State, praying 
this court perpetually to enjoin and restrain Andrew Johnson, Pres- 
ident of the United States, and E. 0. C. Ord, general commanding 
in the District of Mississippi and Arkansas, from executing or in 
any maimer carrying out, certain acts of Congress therein named. 

The acts referred to are those of March 2d and March 23d, 1867, 
commonly known as the Reconstruction Acts. 

The Attorney-General objected to the leave asked for, upon the 
ground that no bill which makes the President a defendant, and 
seeks an injunction against him to restrain the performance of his 
duties as President, should be allowed to be filed in this court. 

This poinf has been fully argued, and we will now dispose of it. 

It was admitted in the argument that the application now made 
to us is without a precedent ; and this is of much weight against it. 

Had it been supposed at the bar that this court would, in any 
case, interpose, by injunction, to prevent the execution of an uncon- 
stitutional act of Congress, it can hardly be doubted that applica- 
tions with that object would have been heretofore addressed to it. 

Occasions have not been wanting. 

The fact that no such application was ever before made indicates 
the general judgment of the profession that no such application 
should be entertained. 

It will hardly be contended that Congress can interpose in any 
case, to restrain the enactment of an unconstitutional law; and yet 
how can the right to judicial interposition to prevent such an enact- 
ment, when the purpose is evident and the execution of that purpose 
certain, be distinguished, in principle, from the right to such inter- 
position against the execution of such a law by the President t 

The Congress is the legislative department of the government; 
the President is the executive department. Neither can be restrain- 
ed in its action by the judicial department ; though the acts of both, 
when performed, are, in proper cases, subject to its cognizance. 
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The impropriety of such interference will be clearly seen upon 
consideration of its possible consequences. 

Suppose the bill filed and the injunction prayed for allowed. If 
the President refuse obedience, it is needless to observe that the 
court is without power to enforce its process. If, on the other hand, 
the President complies with the order of the court and refuses to 
execute the acts of Congress, is it not clear that a collision may occur 
between the executive and the legislative departments of the govern- 
ment t May not the House of Representatives impeach the Presi- 
dent for such refusal! And in that case could this court interfere, 
in behalf of the President, thus endangered by compliance with its 
mandate, and restrain by injunction the Senate of the United States 
from sitting as a court of impeachment f Would the strange spec- 
tacle be offered to the public world of an attempt by this court to 
arrest proceedings in that court? 

. We are fully satisfied that this court has no juris- 
diction of a bill to enjoin the President in the performance of his 
official duties; and that no such bill ought to be received by us. 

It has been suggested that the bill contains a prayer that, if the 
relief sought cannot be had against Andrew Johnson, as President, 
it may be granted against Andrew Johnson as a citizen of Tennes- 
see. But it is plain that relief as against the execution of an act 
of Congress by Andrew Johnson, is relief against its execution by 
the President. A bill praying an injunction against the execution 
of an act of Congress by the incumbent of the presidential office 
cannot be received, whether it describes him as President or as a 
citizen of a State. 

The motion for leave to file th« bill is, therefore, 

Denied. 



APPEAL OP JOHN F. HARTRANPT, GOVERNOR OP THE 
COMMONWEALTH, ET AL. 

Supreme Court of Pennsylvania, 1877. 
85 Pa, St. 433. 

Mr. Justice Gordon delivered the opinion of the court, January 
7th, 1878. 

Our inquiry, then, is limited to two propositions : Were the sub- 
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poenas re^lar, such as an ordinary citizen would be bound to obey? 
If so, were the appellants liable to attachment for disobedience to 
this process? 

For the purposes of this case, however, we may admit the regu- 
larity of the subpoena, and that, upon an ordinary citizen, it would 
have been binding and obligatory, for we regard the question of the 
liability of the appellants to attachment, in any event, as the prime 
one of this case. In order to resolve this, we must first understand 
who the persons are, against whom the court has directed its at- 
tachment and for what purpose they have been subpoenaed. They are 
the Governor of Pennsylvania, the Secretary of the Commonwealth, 
the Adjutant-General, chief officers of the Executive Department 
of the state government, and two officers of the National Guard; the 
latter subordinates acting under the orders of the former. The 
purpose, for which these officers are subpoenaed, is that the grand 
jury may be put into possession of any information they may be 
possessed of, or that may be within the power of their several de- 
partments, concerning the military or other means used by them in 
the suppression of the late riots in the city of Pittsburgh. It will 
be observed that these persons are subpoenaed for the purpose of 
compelling a revelation of such things as have come to their know- 
ledge is their official capacities, and which strictly belong to their 
several departments as officers of the commonwealth. 

In order to simplify matters, we may treat this case just as 
though the process, first and last, were against the Governor alone; 

What, then, are the duties, powers and privileges of the Gover- 
nor? 

We had better at the outstart recognize the fact, that the execu- 
tive department is a co-ordinate branch of the government, with 
power to judge what should or should not be done, within its own 
department, and what of its own doings and communications should 
or should not be kept secret, and that with it, in the exercise of 
these constitutional powers, the courts have no more right to in- 
terfere, than has the executive, under like conditions, to interfere 
with the courts. In the case of Oliver v. Warmouth, 22 La. 1, it was 
held (per Taliafero, J.), that, under the division of powers, as laid 
down in the federal and state constitutions, the judiciary depart- 
ment has no jurisdiction over or right to interfere with, the inde- 
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pendent action of the chief executive, in the functions of his ofSce, 
even though the act he is required to perform be purely minis- 
terial 

Again, the Govemor, having a proper regard for the dignity and 
welfare of the people of the Commonwealth, is not likely to submit 
himself to imprisonment, on the decree of the Court of Quarter 
Sessions, or to permit his officers and coadjutors to be thus im- 
prisoned. Were we, then, to permit the attempt to enforce this at- 
tachment, an unseemly conflict must result between the executive 
and judicial departments of the government. We need not say that 
prudence would dictate the avoidance of a catastrophe such as here 
indicated 

We next refer to the celebrated trial of Aaron Burr. Here is 
the case of one charged with treason ; one who, by the express terms 
of the constitution, was entitled to compulsory process for obtain- 
ing witnesses in his favor. The judge before whom the examination 
was conducted was John Marshall, Chief Justice of the Supreme 
Court; a man, renowned, not only for his legal learning, but also for 
his judgment and sagacity as a statesman ; and the President was 
Thomas Jefferson, one not likely unduly to exalt executive preroga- 
tive or to refuse to the judiciary its just tribute of respect. We 
may, therefore, presume that whatever was done by the principal 
actors in the remarkable judicial drama then in progress, was well 
done. At the request of the defence a subpoena duces tecum was 
awarded and directed to the President requiring him to appear, 
and bring with him a certain letter from Qeneral Wilkinson to him- 
self. He refused either to appear or to produce the paper required. 
On discussion of the question, not whether compulsory process 
should be awarded against the President, for that was not so much 
as proposed, but whether the attorney-general should permit the 
defence to have the examination of a copy of the required letter 
which had been put into his possession, the chief justice said (as we 
find it set down in vol. 3, p. 37, Burr's Trial, as published by West- 
cott & Co., Washington City, 1807) : *'I suppose it will not be al- 
leged in this case that the President ought to be considered as hav- 
ing offered a contempt to the court in consequence of his not having 
attended, notwithstanding the subpoena was awarded agreeably to 
the demand of the defendant ; the court would, indeed, not be asked 
to proceed as in the case of an ordinary individual." We find, 
also, in vol. 2, p. 536, of the same trial published by Hopkins & 
Earle, Philadelphia, 1808, the following recorded as the utterance 
of the chief justice: "In no case of this kind would the court be 
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required to proceed against the President as against an ordinary 
individual. The objections to such a course are so strong and ob- 
vious that all must acknowledge them. .... In this case, 
however, the President has assigned no reason whatever for with- 
holding the paper called for. The propriety of withholding it must 
be decided by himself, not by another for him. Of the weight of 
the reasons for and against producing it he himself is the judge. '^ 
Influenced by this and the other precedents we have cited, as welf 
as by reason and necessity, we are in like manner disposed to con- 
clude that the propriety of withholding the information required 
by the grand jury, must be determined by the Grovemor himself ; 
and the weight of the reasons influencing him in the conclusion 
at which he has arrived, is for himself and not for the court to 
consider. 

The same reasoning which brings us to the conclusion that the 
(Governor is the absolute judge of what ofi&cial communications to 
himself or his department, may or may not be revealed, in like man- 
ner leads us to conclude that he must be the sole judge, not only 
of what his official duties are but also of the time when they should 
be attended to. The Governor, disavowing any disrespect to the 
court or its process, has answered that, in consequence of his con- 
stant communication with the state forces, now in the £ield, in the 
disorderly and riotous districts, his time is fully occupied in the 
discharge of the duties of his office, and that to leave his post would 
endanger the interests of the public service. This brings us face 
to face with the question, whether the executive, or the courts for 
him, are to determine the character of his official duties and the 
order in which they may be performed. For instance, is obedience 
to a subpoena one of his duties, and, if so, shall he discharge that 
duty in preference to that which rests ui)on him as commander-in- 
chief f The answer to this question is easy ; for if the courts can in 
any one instance or at any one time, control or direct the executive 
in the performance cf his duties, they may do so in every instance 
and at all times. We need not waste time in the attempt to prove 
that this proposition is not allowable; that the Governor cannot 
thus be placed under the guardianship and tutelage of the courts. 
To the people, under the methods prescribed by law, not to the 
courts is he answerable for his doings or misdoings. It is his duty 
from time to time, **to give to the General Assembly information 
of the state of the Commonwealth," but it is not his duty to render 
such an account to the grand jury of Alleghany or any other county* 
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Whilst, therefore, the motives of the Court of Quarter Sessions in 
granting the process before us, are not to be lightly impugned, yet 
we have no doubt it exceeded its jurisdiction in attempting to in- 
terfere with the executive prerogative. 

Let the attachment he set aside. 
Chief Justice Agnew and Mr. Justice Sterritt dissented. 



LITTLE ET AL. V. BAEREME ET AL, 

Supreme Court of the United States. 1804. 
2 Cranch 170. 

February 27. Marshall, Chief Justice, delivered the opinion 
of the court. 

The Flying-Pish, a Danish vessel having on board Danish and 
neutral property, was captured on the 2d. of December 1799, on a 
voyage from Jeremie to St. Thomas's by the United States frigate 
Boston, commanded by Captain Little, and brought into the port 
of Boston, where she was libelled as an American vessel that had 
violated the non-intercourse law. 

The judge before whom the case was tried, directed a restoration 
of the vessel and cargo as neutral property, but refused to award 
damages for the capture and detention, because in his opinion, there 
was probable cause to suspect the vessel to be American. 

On an appeal to the circuit court this sentence was reversed, be- 
cause the Flying-Fish was on a voyage from, not to, a French port, 
and was therefore, had she even been an American vessel, not liable 
to capture on the high seas. 

During the hostilities between the United States and France, an 
act for the suspension of all intercourse between the two nations 
was annually passed. 

The 5th section of this act authorizes the President of the United 
States to instruct the commanders of armed vessels, *'to stop and 
examine any ship or vessel of the United States on the high sea, 
which there may be reason to suspect to be engaged in any traffic 
or commerce contrary to the true tenor of the act, and if upon ex- 
amination it should appear that such ship or vessel is bound or sail- 
ing to any part or place within the territory of the French republic 
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or her dependencies, it is rendered lawful to seize such vessel, and 
send her into the United States for adjudication. 

It was so obvious, that if only vessels sailing to a French port 
could be seized on the high seas, that the law would be very often 
evaded, that this act of Congress appears to have received a dif- 
ferent construction from the executive of the United States; a con- 
struction much better calculated to give it effect. 

A copy of this act was transmitted by the secretary of the navy, 
to the captains of the armed vessels, who were ordered to consider 
the 5th section as a part of their instructions. The same letter con- 
tained the following clause. ** A proper discharge of the important 
duties enjoined on you, arising out of this act will require the ex- 
ercise of a sound and an impartial judgment. You are not only to 
do all that in you lies, to prevent all intercourse, whether direct or 
circuitous, between the ports of the United States, and those of 
France or her dependencies, where the vessels are apparently as 
well as really American, and protected by American papers only, 
but you are to be vigilant that vessels or cargoes really American, 
but covered by Danish or other foreign papers, and bound to or 
from French ports, do not escape you.'* 

These orders given by the executive under the construction of the 
act of Congress made by the department to which its execution 
was assigned, enjoin the seizure of American vessels sailing from 
a French port. Is the officer who obeys them liable for damages 
sustained by this misconstruction of the act, or will his orders ex- 
cuse him? If his instructions afford him no protection, then the 
law must take its course, and he must pay such damages as are legal- 
ly awarded against him ; if they excuse an act not otherwise excus- 
able, it would then be necessary to inquire whether this is a case in 
which the probable cause which existed to induce a suspicion that 
the vessel was American, would excuse the captor from damages 
when the vessel appeared in fact to be neutral. 

I confess the first bias of my mind was very strong in favour of 
the opinion that though the instructions of the executive could not 
give a right, they might yet excuse from damages. I was much in- 
clined to think that a distinction ought to be taken between the acts 
of civil and those of military officers ; and between proceedings with- 
in the body of the country and those on the high seas. That implicit 
obedience which military men usually pay to the orders of their 
superiors, which indeed is indispensably necessary to every military 
system, appeared to me strongly to imply the principle that those 
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orders, if not to perform a prohibited act, ought to justify the per- 
son whose general duty it is to obey them, and who is placed by the 
laws of his country in a situation which in general requires that he 
should obey them. I was strongly inclined to think that where, in 
consequence of orders from the legitimate authority, a vessel is 
seizsed with pure intention, the claim of the injured party for 
damages would be against that government from which the orders 
proceeded, and would be a proper subject for negotiation. But I 
have been convinced that I was mistaken, and I have receded from 
this first opinion. I acquiesce in that of my brethren, which is, that 
the instructions cannot change the nature of the transaction, or 
legalize an act which without those instructions would have been a 
plain trespass. 

Captain Little then must be answerable in damages to the owner 
of this neutral vessel, and as the account taken by order of the 
circuit court is not objectionable on its face, and has not been ex- 
cepted to by counsel before the proper tribunal, this court can re- 
ceive no objections to it. 

There appears then to be no error in the judgment of the circuit 
court, and it must be affirmed with costs. 

For the control exercised by the courts, in collateral proceedings, over 
the political acts of the President, see Luther v. Borden, 7 Howard, U. S. 
1, supra. 



II. The State (Jovbrnor. 

1. Relations with State Officers. 

[AliEXANDEE P. FIELD, APPELLANT, V. THE PEOPLE OF 

THE STATE OF ILLINOIS, EX RELATIONE 

JOHN A. McCLERNAND, APPELLEES. 

Supreme Court of the State of Illinois. 1840. 
3 lU. 79. 

Wilson, Chief Justice, delivered the following opinion: 
This case was brought into this Court by appeal. It is an infor- 
mation in the nature of a quo warranto, filed by John A. MeCler- 
nand against A. P. Field, to know by what authority he holds and 
5 
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exercises the office of Secretary of the State of Illinois. The facts 
of the case are, that Field was legally appointed Secretary of State, 
in 1829, and has continued in the discharge of the duties of said 
office ever since. On the second Monday of August, 1838, Thomas 
Carlin was elected Governor of the State of Illinois, and on the first 
day of April, 1839, by virtue of his authority as Governor, he ap- 
pointed John A. McClernand Secretary of State, in the room and 
place of the said A. P. Field, the then acting Secretary. 

The question presented for the opinion of the court is, whether 
A. P. Field, the appellant, or J. A. McClernand, is entitled to the 
office of Secretary of State. 

The case then resolves itself into the single question, Does the 
Governor possess the constitutional power of removing from office 
the Secretary of State, and appointing a successor, at willf 

In deciding this question, recurrence must be had to the Consti- 
tution. That furnishes the only rule by which the court can be 
governed. That is the charter of the Governor's authority. All 
the powers delegated to him by, or in accordance with that instru- 
ment, he is entitled to exercise, and no others. The Constitution 
is a limitation upon the powers of the legislative department of the 
government; but it is to be regarded as a grant of powers to the 
other departments. Neither the executive nor the judiciary, there- 
fore, can exercise any authority or power, except such as is clearly 
granted by the Constitution. 

As the right of the Governor to remove the Secretary must be 
granted by the Constitution, or it does not exist, it therefore de- 
volves upon those who advocate the claim of the executive power to 
show the grant upon which it is founded; to point out the clause 
and section of the Constitution from which it is derived. How has 
this been donet Has any express grant been produced! No; it is not 
pretended that any express grant is to be found in the Constitution. 
But it is contended that the power in question is granted to the 
Governor by implication. That from the grant of other powers, 
this one of removing the Secretary from office is necessarily implied, 
as the means of rendering those grants available ; and the following 
clauses of the Constitution are relied on in support of this position. 

The first and second sections of the first article of the Constitu- 
tion divide the powers of government into three departments, the 
legislative, the executive, and the judicial, and declare that neither 
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of these departments shall exercise any of the powers properly 
belonging to either of the others, except as expressly permitted. 

• • • • • ^ • 

As no power^ then, is granted to the Governor by these sections 
it necessarilly follows that none can be implied. A power by im- 
plication can only be claimed as necessary to the exercise of one 
expressly granted. 

The next grant of power relied on is, that **The executive power 
of the State shall be vested in a Governor." This clause is treated 
by the court below as conferring numerous and ample powers upon 
the Governor. All that iare usually denominated executive powers, 
by theoretical writers, are supposed to be included in this grant to 
the Governor, except such as are expressly conferred upon other 
departments. This, I think, I shall be able to show is a mistaken 
view of the subject. This clause, like the preceding ones, is a 
declaration of a general rule ; and the same remarks are applicable 
to this, as a grant of power, that have been made in reference to 
them. It confers no specific power. What would have been its 
operation, if the Constitution had contained no specific enumer- 
ation of executive powers, is a very diflferent question from that 
now presented, and might have admitted of a different answer. 
But it has been settled by the Supreme Court of the United States 
that an enumeration of the powers operates as a limitation and 
restriction of a general grant. 

The authority of the Governor to require information from the 
officers in the executive department, relative to the business of 
their respective offices, and the obligation of the Secretary to keep 
a register of his official acts, are relied upon, in connection with 
the injunction that the Governor shall see that the laws are faith- 
fully executed, as implying an authority in him to dismiss the 
Secretary. 

If the right to require information from an officer implied the 
right to remove him, the Legislature would have the power not 
only to remove the Governor, but a power, concurrent with him, to 
remove all the officers in the executive department; for the Legis- 
lature has, under its general powers, authority to call on all of 
them for official information. 

But it is argued from the Secretary's obligation to register the 
official acts of the Governor, and, when required, to give him 
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official information, that such an official intercourse of confidence- 
must exist as to imply an authority in the Governor to remove the 
Secretary. 

The President may require the opinion of the heads of depart- 
ments, their views, counsel, and advice, relative to the legality or 
policy of measures. In this exercise of the right he calls on one 
or more, according to the difficulty or importance of the subject; 
but whether the consultation is separate, or in cabinet council, it is 
always private and confidential, and is so regarded, not only by the 
officers but by the law also ; for none of the officers or their clerks 
(who are sworn to secrecy) can be required to give testimony of 
transactions, or matters of a confidential character. But neither in 
contemplation of law, nor in fact, is there any official confidential 
intercourse between the Governor and the Secretary, or other 
officers of the executive departments. He may call upon them 
for information relative to matters connected with their offices. 
He may, for example, enquire of the Treasurer what amount of 
money is in the Treasury, of the Auditor, what amount of warrants 
are outstanding, and of the Secretary, what are the kind and 
number of commissions to which he has put the State seal; or 
whether the laws are all distributed, etc. These are all public 
matters, in reference to which there can be neither secrecy, nor 
confidence and it is only in relation to such that the Governor can 
require information. He has no right to the opinion or advice of 
the Secretary, as to the legality or propriety of measures of any 
kind ; and as all the duties of the Secretary are prescribed by law, 
and as it is only in relation to them that he can be required to give 
information, there cannot, therefore, in the nature of things, be any 
implication of confidence from communications relative to a public 
law or to matters of fact recorded for public information. 

The reasoning in favor of the Governor's authority to remove 
the Secretary, because of the latter 's duty to register his official 
acts, can have no application to the Secretary of State; an officer 
whose office is created, and whose duty to keep a register of the 
acts of the Governor is prescribed by the Constitution. In the per- 
formance of this, as of other duties, he does not act as the Gover- 
nor's officer, subject to his control and direction, but as the officer 
of the Constitution, bound to the performance of such duties only 
as have been assigned by that instrument and the law. 

The injunction, that the Governor shall see that the laws are 
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faithfully executed, it is also urged, gives him the control, and con- 
sequently the power of removal of the officers of the executive 
department. This inference is not justified by the premises. It 
has neither the sanction of authority nor the practice of other State 
executives, both of which are opposed to it. The practice of the 
President, as I will show, is founded upon other grounds, and his 
power does not extend to the removal of any officers whose offices 
are created by the Constitution, and whose duties are regulated 
by law. 

The manifest intention of the Constitution, and the authority 
cited in the absence of all precedent and principle militating 
against it, would seem to be conclusive against the executive claim 
of power, under this provision, to direct the Secretary how he 
shall execute the duties assigned him by law; and if he has no 
I>ower to direct him how he shall execute his duties, he certainly 
has no power to dismiss him for not conforming to his directions. 

The office of Secretary of State is created by the Constitution, 
without any limitation of duration being provided. It is therefore 
contended that the incumbent of this office holds it at the pleasure 
of the appointing power; and a rule laid down by Judge Story, 
that an officer, the tenure of whose office is undefined, holds at will, 
is relied upon in support of the position. But, if this rule is ad* 
mitted to apply to the officers under our Constitution, and to 
confer uiK>n the authority to whom the appointment of such officers 
is given the power of removal, it would not establish the Governor's 
right to remove the Secretary, because he alone does not confer 
the office upon him. That is done by the advice and consent of 
the Senate; their advice and consent would consequently be neces- 
sary to his removal. 

. It is assumed, as an undeniable proposition, that the power to 
appoint to, and remove from office, are executive functions; and 
upon this assumption the argument in favor of the Gk)vemor's 
right to remove the Secretary is based. 

If, in claiming the power of removal as an executive function, 
it is meant, that this power belongs, ex-officio, to the Governor, 
that it grows out of, and belongs to, the office, the position is al- 
together untenable ; the executive power under this and every other 
constitutional government, is just such power as the Constitution 
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confers upon him. That is the only source of power. Neither the 
practice nor the maxims of government can confer upon him any 
functions or powers. 

It is also argued, that the Constitution of the State was modeled 
after that of the United States; and that, inasmuch as the President 
has the power, under that instrument, of removing officers in the 
executive department, the same power was intended to be given to 
the (Jovemor. 

But is there not as much reason for supposing that the Consti- 
tutions of the State governments served as models for the forma- 
tion of ours, as that of the United States. There is scarcely a 
provision in it that is not to be found in one or other of the State 
constitutions, either identical, or in a form slightly modified; and 
as the objects and general powers of our government bear a nearer 
resemblance to those of the other State governments, than to those 
of the general government, their practice, under constitutional pro- 
visions similar to ours, would seem to afford a precedent (so far 
as precedent is entitled to influence), of more weight than that of 
the general government. But, so far as my knowledge upon this 
point extends (though I confess it is limited), I do not know of but 
one Governor in the Union who possesses the power claimed for 
the Governor of this State. And we may fairly presume that 
none other does, as the evidence of its exercise has not been adduced 
by any of the able counsel, who did not omit to bring forward every 
practice or exercise of executive power, calculated to countenance 
or support that which they advocated. 

But, recurring to the Constitution of the United States and of 
this State there will be found a great disparity between the execu- 
tive powers of appointment to office conferred by the two Consti- 
tutions; and by recurring to the organization of the offices under the 
two governments, as great a disparity will be found to exist in 
relation to the control and supervision conferred upon the respec- 
tive executives over the officers in the executive department; and 
none of the reasons upon which Congress, in 1789, recognized in the 
President the right to remove those officers, are applicable to the 
Governor's claim of power. 

What officers then, has the Constitution given the (Jovemor the 
right to appoint, that establishes the analogy between the constitu- 



FISLD V. PEOPLE. 71 

tional power of the President and the Governor! The President 
may, in conjunction with the Senate, appoint all of the superior 
ofSeers of the general government. The Oovemor may, in con- 
junction with the Senate appoint a Secretary of State, and he may 
appoint his staff officers. These are all. How, then, can it be said 
that there is an analogy between the two Constitutions, in reference 
to the power of appointment delegated to the respective executives! 
On the contrary, there is a marked contrast between their constitu- 
tional powers. 

And does the Oovemor 's right to appoint two staff officers and 
a Secretary of State create a general rule, and constitute appoint- 
ment to office an executive function under our Constitution! I 
think not. But to prove that it does, the Court below gives a long 
list of officers, embracing nearly all belonging to the government, 
who may be appointed by the people, the legislature or the judi- 
ciary, and says that these are all the instances in which appoint- 
ment can be made, except by the executive. And these, it is con- 
tended are exceptions to the general rule, that appointment to office 
is an executive function. Now to say that the appointment of three 
officers, and one of them in connection with another branch of the 
government constitutes a general rule, and that the appointment 
by the people, the legislature and the judiciary, of several hundred 
times that number, are merely exceptions to this general rule, is, 
to my mind, a confusion of language, and confounds and reverses 
all preconceived ideas of general rules, and the exceptions thereto. 

As the right of apjwintment to office has not been given to the 
Governor as a general rule, as it has to the President, the analogy 
between their powers relied upon does not hold good; and whatever 
may be the theoretical or political denomination of this power 
under other governments, it cannot be considered an executive 
function under our Constitution, because it does not belong to the 
executive. 

So diversified is the practice of the governments of the States, in 
reference to the appointment of officers, that no general rule can be 
deduced from it ; certainly none to justify the assumption that it 
is an executive function. Under these governments, then, it is an 
executive, or legislative, or popular function or power, according 
as the respective constitutions have made it so. 

The disparity between the powers of the President and Governor 
is not greater in reference to appointment to office than it is in 
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reference to their supervision and control of the oflScers of the 
executive department, when appointed. 

The Constitution of the United States and of this State contain 
the same declarations that the executive powers of the government 
shall be vested in the respective executives; and in the Constitu- 
tion of the first, this declaration is carried out by its other provi- 
sions. It creates no other officers in whom a portion of this power 
is vested or required to be vested by law. Those officers whom the 
President may remove are created by law, as aids and helps to 
him in the performance of his duties. But the declaration in our 
Constitution, that the executive power of the government shall be. 
vested in the Governor, is to be understood in a much more limited; 
sense; inasmuch as, by its other provisions, it is greatly circum- 
scribed and narrowed down. Unlike the Constitution of the United 
States, ours has created other executive officers, in whom a portioii . 
of this power is required to be vested by law, not to be assigned byj ! 
the Governor. 



As, by the Constitution of the United States, the President has 
the control of the whole executive department, it having created no 
other officers in whom any portion is vested, or required to be i 
vested by law ; and as those who are to assist him in its administra- \ 
tion are by law placed under his supervision and control, he 
thereby becomes politically responsible for its proper administra- 
tion. This responsibility was strongly urged as a reason for ' 
giving him authority to remove those officers for whose conduct he , 
was responsible. 

Here, again, is a contrast, in place of an analogy, between the 
powers and responsibility of the executives of the two governments; 
and also between the character and accountability of the executive 
officers of the respective governments. 

The Governor is, neither in fact nor in theory, personally nor 
politically responsible for the official conduct of the Secretary, or 
any other officer. He cannot assign him the performance of a 
single duty or control him in the performance of those assigned by 
law. He does not move in the executive circle, as has been said, 
but in that marked out by the Constitution and by the law, 
separate, distinct from, and independent of, that of the (Jovemor. 
He looks to the law for his authorities and duties, and not to the 
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Governor ; and to that, and that alone, he is responsible for their |f 
performance. 



From this comparison between the powers of the President and 
Crovemor, and between the character, duties, and accountability 
of the oflScers, whom the President may remove, and the Secretary 
of this State, there is no similarity, so far as regards the decision 
of this case ; and, by an examination of the debates of 1789, it will 
be seen that the concession to the President, of the power now 
claimed by the Gtovemor, was made for reasons which cannot apply 
to it. Convenience and a supposed necessity may have had some 
influence, but, from the general scope and tendency of the argu- 
ments of the advocates of the President's power, there would seem 
to be no doubt that the concession was made because of the general 
grant to him of executive power; his entire control over, and re- 
sponsibility for, the proper administration of the executive depart- 
ments; and because of his right to prescribe the duties of the 
officers of the departments, and supervise and control them in the 
manner of their execution. 



In every aspect, then, in which I can view this case, I an con* 
strained, according to the convictions of my mind, to say, that the 
Governor has no power under the Constitution to remove from 
office the Secretary of the State, at will and pleasure. No express 
grant of this power is to be found in the Constitution ; nor can it 
be implied from any of its provisions. It is not a power necesary, 
as has been shown, to the exercise of any of the powers expressly 
delegated, or the performance of any of the duties enjoined upon 
the executive. It must, also, be manifest, that he alone can have 
no title to the exercise of this power, as being incidental to that of 
appointment, inasmuch as he alone does not confer the appoint- 
ment. In the performance of that act, the co-operation of a co-ordi- 
nate and independent branch of the government is essential. Upon 
the principle, therefore, that the authority that confers an office may 
remove the officer, the advice and consent of the Senate is as neces- 
sary to the removal of the Secretary as it is to his appointment. 
It has also been shown that the practice of the President can be no 
precedent for the like practice of the Governor, because of the 
disparity between the constitutional powers conferred upon the 
resi)eetive executives, particularly in reference to the power of 
appointment to office ; and also in reference to their authority over 
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the officers of govemment, as contemplated by the respective con- 
stitutions, and as delegated by law. 

Smith, Justice, dissenting: 

See also Fox y. McDonald, 101 Ala. 51, aupra, as to the power of ap- 
pointment of the state govemor, due to his possession of the executive 
power. 



DULLAM V. .WILLSON, 

Supreme Court of Michigan. April, 1884. 
53 Mich. 392. 

Champun, J. In January, 1881, respondent was duly nomi- 
nated and appointed one of the trustees of . . . the 
Michigan Institution for Educating the Deaf and Dumb. The 
respondent duly qualified . . . ., and entered upon 
the duties of said office. His term was for six years from the 
first Tuesday in February, 1881. On the 2nd day of July, A. D., 
1883, Hon. J. W. Begole, as Governor of the State of Michigan, 
filed in the Executive Office of state a writing or certificate of 
removal from office, as f ollows^ viz. : 

''Executive Office, Lansing. 
July 2d, 1883. 
Whereas, it appears satisfactorily to me that James C. Willson, 
holding the office of trustee of the Michigan Institution for Edu- 
cating the Deaf and Dumb, has been guilty of official misconduct 
and habitual neglect of duty, as such trustee, I therefore remove 
the said James C. Willson from his said office of trustee of the 
Michigan Institution for Educating the Deaf and Dumb. 

JosiAH W. Begole. 

(L. S.) 

By the Governor, 
D. H. McCoMAS, 
Dept. Sec'y of State.'' 

. . which has ever since remained of record in the executive 
office, and a copy thereof was filed on said second day of July, in 
the office of the secretary of state, and has ever since remained 
there of record. 
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On the same second day of July said governor gave notice to 
^d WiUson of his removal from said office. . . . 

The governor, also, on the second day of July appointed the 
relator a trustee to fill the vacancy occasioned by the removal of 
WiUson, who refused to surrender up the office to relator, but con- 
tinues to hold, use and exercise the office of trustee; whereupon, 
on the relation of said Dullam, the Attorney General filed an infor- 
mation in this court in the nature of a quo warranto, alleging that 
James C. Willson had usurped, intruded into and unlawfully holds 
and exercises the office of trustee of the Michigan Institute for the 
Education of the Dumb and Blind [sic] since said second day of 
July, 1883. The respondent interposed a plea, in which he set 
forth his appointment and commission, and that he had entered 

upon the duties of his office; that the notice touching 

or referring to his removal, dated July 2d, 1883, was the only 
notice he ever received from the Governor, and aside from that he 
never received any notice or intimation from the Governor that any, 
complaint or claim had ever been made to or by the Governor that 
he had been guilty of any official misconduct or habitual neglect 
of duty in his office ; and that he is still entirely ignorant of what 
official misconduct and neglect of duty he has been guilty of or 
that the Governor claims he has been guilty of. 

I shall proceed to consider the lease on the questions 

presented in the briefs of counsel. 

That issue is whether, under the Constitution and laws of Michi- 
gan, the Governor has the power to remove a State officer by such 
action as was taken in this case, viz. : an act of removal evidenced 
by writing, under the hand and seal of the executive, filed in the 
executive office with notice thereof to the officer removed, communi- 
cating to him the alleged ground of removal, but without giving 
him notice of charges, complaint or claim of official misconduct or 
neglect of duty, or opportunity of hearing or defense. 

The Constitution (article XII, § 8), provides that: **The Gover- 
nor shall have power and it shall be his duty, except at such time 
as the Legislature may be in session, to examine into the condition 
and administration of any public office, and the acta of any public 
officer, elective or appointed, to remove from office for gross 
neglect of duly, or for corrupt conduct in office, or any other mis- 
feasance or malfeasance therein, either of the following State 
officers, to-wit : the Atomey General, or any other 
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officer of the state, except legislative and judicial, elective or ap- 
pointed, and to appoint a successor for the remainder of their 
respective unexpired term of office, and report the causes of such 
removal to the Legislature at its next session.** 

It will be observed that the section of the Constitution under 
consideration only authorizes the (Jovemor to remove for specified 
causes. He is not authorized to exercise the power at his pleasure 
or caprice. It is only when the causes named exist that the power 
conferred can be exercised. It follows as a necessary consequence 
that the fact must be determined before the removal can be made. 
• ••••••••• 

That under the amendment the Governor was vested with the 
power of determining whether the specified causes exist, appears 
to me too plain for serious contradiction. 

The counsel for the respondent, while granting this, insist that 
such removal cannot be made without charges, notice and an oppor- 
tunity for defense, and this I consider the important question in 
the case. 

Unless it is the manifest intention of the section under con- 
sideration that the proceedings shall be ex parte as well as sum- 
mary, a removal without charges, notice and an opportunity for 
defense cannot be upheld. The exercise of such power, in such 
manner, would be too despotic for any attempt at vindication in 
a country which boasts of the utmost liberty compatible with the 
safety of the state, and is entirely opposed to the genius of our free 
institutions. I do not think the people, when they adopted this 
amendment, intended or supposed that they were placing such 
unlimited power in the hands of any man. If it exists it places it 
in the power of the Governor, at his mere will and caprice, to re- 
move all the State officers, except legislative and judicial ; and to 
fill their places with his own partisans, thus revolutionizing the 
whole administration of the State, and defeating the express will 
of the people who elected him. It is no argument to say it may 
never be done. It is sufficient to know that it could be done, and 
that the people, in adopting the amendment, never intended to 
grant the power by which it might be done. 

The history of the judicial proceedings shows that it has been 
frequently the case that officers, vested with the power of removal 
for specified cause, have attempted its exercise in an ex parte and 
eununary manner, not through any wrong motive, but from a mis- 
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conception of the method in which such power should be exercised. 
Under the Constitution in force, in 1846, in the State of Ken- 
tucky, the secretary of state was appointed and commissioned by 
the Governor to hold his office during good behavior, and to the 
end of the Governor's administration. The Governor caused to be 
entered in the executive journal the following: 

** September 1st, 1846. 

Whereas, Benjamin Hardin, by his failure, willful neglect, and 
refusal to reside at the Seat of Government, and perform the duties 
of Secretary, has abandoned said office, and said office, in the judg- 
ment of the Governor, has become vacant for the causes aforesaid, 
it is, therefore, declared by the Governor, and ordered to be en- 
tered on the executive journal, that the office of secretary has become 
and is vacant. Wherefore, to fill said vacancy, the Gtovemor this 
day commissioned George B. Kinkead, Esq., to be secretary till the 
end of the next General Assembly of Kentucky. And George B. 
Kinkead, having qualified to his commission, entered upon the dis- 
charge of his duties." 

Here appears quite a similarity between the executive action of 
the Governor of Kentucky and this action of the executive in this 
case in the method of proceeding. There was no notice given to 

Hardin previous to this action of the Governor 

Page v. Hardin, 8 B. Monr. 672. 

As no judicial power was conferred upon the (Jovemor in such 
case, the court held that the conviction must be had before the 
judicial tribunals of the State. I should reach the same conclu- 
sion in this case were it not that the amendment of 1862 confers 
judicial power upon the Governor to act in the case specified. 

In WiHard^s Appeal, 4 R. I. 601, it was held that a school com- 
mittee of a town had power to remove their clerk, for just cause, 
after hearing, full opportunity having been given him, upon 
charges presented, to defend himself against them. In Common- 
wealth V. Slifer, State Treasurer, 25 Penn. St. 23, the case was this; 
The adjutant general holds his office for a specified term, **if he 
shall so long behave himself well and perform the duties required 
by law." The statute provided: *' Whenever in the opinion of the 
Governor the adjutant general fails and neglects faithfully to per- 
form the duties of his office, the governor shall remove him from 
office." Before the relator's term of office had expired the Gover- 
nor appointed and duly commissioned Thomas J. Power to be 
adjutant general, the respondent alleging as a reason for this action 
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that the relator had not behaved himself well, and had not per* 
formed the duties required by law. No notice was given to relator 
of his removal, nor opportunity for defense. Chief Justice Lewis 

said: '' That he possessed the power of removal i& 

conceded ; but the power is to be exercised upon cause shown. It 
exists only where *the officer fails and neglects faithfully to per- 
form the duties of his office.' It is true that the executive is made 
the judge; and that his 'opinion' or judgment is conclusive, so far 
as relates to the question of removal. But that judgment is not 
to be pronounced without notice, without any charge or specifica- 
tion, and without any opportunity given to the officer to make his 
defense. The reputation and the right of the incumbent to the 
office for the term specified in his commission are involved; and 
he has a right to know the accusation and to be heard in his 
defense." 

• •...a....* 

The line of authority is not by any means exhausted, but enough 
cases have been cited to show that the action of the Governor in 
this case cannot be upheld as a legal and proper exercise of the 
power conferred upon him. There must be charges specifying 
the particulars in which the officer is subject to removal. It is not 
sufficient to follow the language of the Constitution. The officer 
is entitled to know the particular acts of neglect of duty, or corrupt 
conduct, or other act relied upon as constituting malfeasance or 
misfeasance in office, and he is entitled to a reasonable notice of the 
time and place when and where an opportunity will be given for 
a hearing, and he has a right to produce proof upon such hearing. 
What length of time notice should be given^we do not determine ; 
but it must depend, in a great measure, upon the circumstances of 
each case. 

I have examined carefully the authorities cited upon the brief of 
the learned counsel for relator in support of the position that no 
notice is required to be given, and that the action of the executive 
is final and conclusive. It is sufficient to say, without commenting 
specially upon them, that the reasoning of those cases does not com- 
mend itself to my judgment. They appear to me to be opposed, 
not only to the decided weight of authority but also to the funda- 
mental principles of justice. In what I have said upon the law of 
this case I have not cast the least imputation upon the motives of 
the executive. The same presumptions of good faith and honest 
desire to act within legal and constitutional limits are accorded to 
him as to either of the other co-ordinate branches of the govern- 



HABTIN V. WITHERSPOON. 79 

mait, and his motives are not the subject of criticism. I have no 
doubt that he acted under the impression that he was entirely 
within the line of his duty as well as of law, and that he believed 
that the removal of respondent was demanded by the best interests 
of the public service. 

Be that as it may, the relator has not made out a case for the 
intervention of the court, and judgment must be entered for re- 
spondent. 

Sherwood, J., concurred. 

CooLEY, C. J. I concur both as to the right of the respondent 
to be heard upon the charges, and as to the power of the governor 
xmder the constitution to decide upon the charges. 

See also In re Guden, 171 N. T. 529, infra. 



2. The Power of "Regulation. 

SAMUEL C. MARTIN V. THOMAS B. WITHERSPOON AND 

OTHERS. 

Supreme Judicial Court of Massachusetts. June 20, 1883. 
135 Mass. 175. 

Devens, J. If we assume in favor of the contention of the de- 
fendant, that the expressions and language of the Gen. Sts. c. 52, 
and of the St. of 1862, c. 176, do not justify the inference that 
there was any provision authorizing compulsory pilotage to be ex- 
acted from outward bound vessels, there remains the inquiry as to 
the force and effect to be given to the order of the Governor and 
Council which was proclaimed by the Gtovemor on September 13, 
1865. By that order an outward bound vessel was made liable to 
pay compulsory pilotage fees when pilotage was tendered under 
such circumstances as appear in the case at bar. 

The defendants contend that it was not in the power of the 
Legislature to delegate to the Governor and Council the authority 
to establish this liability, and that it did not intend to do so. 

In view of these various provisions and regulations of the St. of 
1862, c. 176, we are brought to the conclusion that, if they fail in 
terms to provide that outward bound vessels shall take pilots from 
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their port of departure, it was the intention of the legislature to 
enact that the Grovemor and Council might determine under 
paragraph 17, when, that is, under what circumstances — ^and where 
they should thus take them, and according to the usual provision of 
such regulations, to subject them to the pilotage fees if they neg- 
lected so to do. 

This is not a surrender of the power of legislation to the Grover- 
nor and Council upon the recommendation of the pilot commission- 
ers, but simply an authority to control, in the matter of pilotage, 
the vessels going out of the harbor, as well as those coming into it. 
Such regulations are in the nature of police regulations, the making 
of which, within defined limits, may be entrusted to other bodies 
than the Legislature. It would not be questioned, we presume, that 
the Governor and Council might change the lines within which 
pilots are to be taken by incoming vessels, yet this would be to fix 
the liability of the vessel for pilotage by a regulation. It is hardly 
more to prescribe under what circumstances outgoing vessels shall 
be compelled to take pilots, legislative regulation having already 
determined in most important respects the duties of pilots in rela- 
tion to such vessels, and provided that they shall only be required 
to take place from their port of departure. 

The power to make pilotage regulations has often been delegated 
in this state. The regulation under discussion has been fully recog- 
nized by the Legislature, since 1865, as the existing law. This is 
shown by the St. of 1871, c. 351, and 1873, c. 284, which exempt 
certain vessels coming in or going out of the harbor from compul- 
sory pilotage. It is also to be observed that the Pub. St. c. 70, par. 
27, passed subsequently to the cause of action in the case we are 
considering, recognize it distinctly as the law. 

While the St of 1869, c. 236, repealed paragraph 17 of the Sts. 
of 1862, c. 176, this does not affect the inquiry, as the repeal did 
not affect regulations theretofore lawfully made under that section. 

Judgment affirmed. 

As to the power of a state legislature to delegate a power to issue 
regulations to an executive or administrative authority, see Blue v. 
Beach, 155 Ind. 121, inpra. 
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3. The Control of the Courts.^ 

HUGH P. FARRELLY V. GEORGE E. COLE, AS [A^UDITOR 
OP THE STATE OF KANSAS. 

Supreme Court of Eamas. Jcmuary Term, 1899. 
60 Kan. 356, 



Smith^ J. The questions involved are : (1) Did an extraordinary 
occasion exist, within the meaning of the constitutional provision 
providing for the call of an extra session of the legislature, on De- 
cember 15, 1898, when the proclamation was issued ? 

Section 3, article 1, of the constitution, is as follows: "The su- 
preme executive power of the state shall be vested in a governor, 
who shall see that the laws are faithully executed." Section 5, 
article 1, reads: "He may, on extraordinary occasions, convene the 

legislature by proclamation, " The sole power is 

thus deposited in the governor to convene the legislature on extraor- 
dinary occasions and it has been uniformly held that he cannot be 
compelled by mandamus to act should he refuse for any reason to 
exercise the power, nor be restrained by injunction in an attempt 
to exercise it 

It is not contended that the proclamation of the governor need 
contain a statement that the occasion was extraordinary. It does 
state: "I, . . . . by virtue of the authority vested in me by 
the constitution of the state, do hereby convene the legislature of 
the state of Kansas," etc. As the governor is wholly wanting in 
power to convene the legislature except on extraordinary occa- 
sions, the language above quoted made it certain by its reference to 
the constitution that an extraordinary occasion was meant. We are 
led to believe that if the governor had stopped with the proclama- 
tion there would have been no contention over the legality of the 
call and the subsequent acts of the legislature when assembled; but 
it is said that the message sent by him to the senate and house of 
representatives on December 21 conclusively shows that no extraor- 
dinary occasion existed. 

^See also Hartranft's Appeal, 85 Pa. St. 433, 8Upr<k 
6 
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.... On this we are called upon to decide whether it dis- 
closes such an ordinary and commonplace occasion for the call as 
to compel a conclusion that no emergency existed. The question is 
thus narrowed down to whether the statements in the message con- 
vict the governor of a violation of the constitutional provision men- 
tioned. 

It must be remembered that what may seem extraordinary in 
the estimation of one man or oflScial may be deemed commonplace 
and ordinarj^ by another. 

The fact that a large majority or a large proportion of the people 
of the state may regard proposed legislation as useless, destructive 
of property rights or vicious will not stamp the subject-matter of 
such legislation, when demanded by the executive of the lawmaking 
power, as ordinary or frivolous, warranting the courts in saying 
that such request or demand by the governor is violative of the 
constitutional provision under discussion. 

That clause of our constitution relating to extra sessions of the 
legislature was adopted from a very similar provision found in the 
constitution of the United States, which reads: *\ . . He (the 
president) may, on extraordinary occasions, convene both houses 
(of congress) or either of them." (U. S. Const., art. 2, par. 3.) 
While the president may convene both houses of congress, or either 
of them, the governor can only call together the legislature, which 
includes both senate and house of representatives. 

The words ** extraordinary occasion," employed in 

the two constitutions, have been construed by long-continued cus- 
tom and practical usage not to be synonymous with overpowering 
and urgent necessity. 

Extra sessions of the senate of the United States 

have been and may be called and held for purposes common and 
ordinary, and for cause so slight and inconsequential as to be 
wholly at variance with the idea of extraordinary necessity, under 
the constitutional grant of power to which reference has been 
made. 

Are we not then driven to the conclusion that whether a condi- 
tion exists which is uncommon and out of the ordinary course of 
things to be determined by the president or governor in the exer- 
cise of discretion which has been reposed in them by the people, and 
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from which, when once exercised, there can be no appeal to the 
courts? 

This court has repeatedly decided that it cannot review legis- 
lative discretion. 

The adjudicated cases are few in which the precise question be- 
fore us has been considered. However, there are authorities directly 
in point. 

In Colorado the legislature is authorized to submit to the judges 
of the supreme court important questions involving public inter- 
ests. The judges are then required to decide the same, although no 
•case is pending before the court. In Veto Power, 9 Colo. 642, 21 
Pac. 477, the supreme court was asked by the legislature to give 
an opinion whether the decision of the governor in convening the 
legislature in special session was conclusive or not. The court 
said: '^ Whether or not an occasion exists of such extraordinary 
character as demands a convention of the general assembly in 
special session, under the provisions of section 9, article 4, of the 
constitution, is a matter resting entirely in the judgment of the 
executive." Again this question was before the supreme court of 
Colorado, and their opinion reported in In re Governor's Prodama- 
Hon, 19 Colo. 333, 35 Pac. 531, contains the following language: 
**The governor is thus invested with extraordinary powers. He 
alone is to determine when there is an extraordinary occasion for 
convening the legislature." 

In People v. Rice, 65 Hun, 20 N. Y. Supp. 296, the supreme court 
of New York, in deciding this question, on page 245, uses the fol- 
lowing language: "The governor by his proclamation assumed to 
convene the legislature in extra session under the provisions of 
section 4, article 4, of the constitution. This article gave the gov- 
ernor power to convene the legislature in extraordinary session; 
and from the very nature of this provision he must be the judge as 
to what constitutes the extraordinary occasion." 

In Rhode Island there exists the same provision which is found 
in Colorado, authorizing the house of representatives to propound 
questions to the supreme court for an opinion. In 1893, the house 
of representatives propounded to the supreme court of Rhode 
Island certain questions touching the duties and powers of the gov- 
ernor. The supreme court rendered its opinion as found in In re 
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the Legislative Adjournment, 18 R. I. 826; 27 AtL 327. Among 
other things the court said : 

**The powers vested in the executive department are to be exer- 
cised by the governor under his oath of office, and under the express 
constitutional injunction that he 'shall take care that the laws be 
faithfully executed'; and he is responsible to the people alone for 
the manner in which he dischai^es the duties of his high office. If 
he violates the constitution or the laws which he is sworn to support 
he may be imjpeached and removed from office, and may also be 
indicted and punished like any other person. But for the exercise 
of his powers and prerogatives as governor neither the legislative 
nor the judicial department of the government has any power to 
call him to account, nor can they or either of them review his action 
in connection therewith. In short, it cannot be questioned that the 
governor is supreme and independent in the executive department, 
as is the legislature in the legislative and the court in the judicial 
department of the government. Moreover, this is a case in which 
the executive department of the state government has the power 
and duty to finally pass upon a question of constitutional construc- 
tion 

**The power of the executive which we are considering is a politi- 
cal power, 'in the exercise of which,' in the language of Chief 
Justice Marshall, in Marbury v. Madison, 1 Cranch, 137, 'he is to 
use his own discretion and is accountable only to his country in 
his political character and to his own conscience, and whatever 
opinion may be entertained of the manner in which the executive 
discretion may be used, still there exists no power to control that 
discretion.* The subject is political " 

For the control of the courts over actef of the Governor which come 
up before them collectively for consideration, see Field v. People, 3 111. 
79; Dullam v. Willson, 53 Mich. 892, supra; and In the Matter of Guden, 
171 N. Y. 629, infra. 
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III. The ExBCunvB Council (Senate). 

THE PEOPLE, ETC. EX REL. WILLIAM H. KNIGHT V. 
WILLIAM BLANDING, RESPONDENT. 

Supreme Court of Calif omia. AprU, 1683, 
63 Cal 333. 

Thornton, J. It is urged that the appointment of the relator 
Knight is invalid, for the reason that the consent of the senate to 
his appointment was given during the extra session of the legisla- 
ture of 1881, when it was convened by proclamation of the gover- 
nor, for the purpose of legislating upon certain subjects specified 
in the proclamation. 

We concur in the view in regard to this point taken in the former 
opinion of the court filed November 28, 1882, and adopt its lan- 
guage, which is as follows: 

**In our view of the matter, it is not necessary to consider 
whether the governor could constitutionally convene the legislature 
in extra session for the sole purpose of having the senate consent 
to his appointments. Nor is it necessary to inquire whether that 
was one of the subjects specified in the proclamation by which he 
convened the legislature at that time. The fact that the legislature 
was lawfully convened on that occasion, and that while so convened 
the senate consented to the appointment of the relator, is not dis- 
puted. The legislature had no power to act on that subject whether 
it was specified in the proclamation or not, and the constitutional 
prohibition is limited to subjects upon which the legislature would 
have power to legislate in the absence of any prescribed limitation. 
The prohibition applies only to acts of legislation, and it was wholly 
unnecessary to prohibit legislation by the senate, because the senate 
alone could not legislate. It might pass any number of bills, but 
until concurred in by the other House, and approved by the gover- 
nor, they would have no validity. Therefore, the constitutional 
limitation on the power of the legislature to legislate, when con- 
vened in extra session, does not apply to this case, and the senate 
had the same power to consent to the appointment of the relator 
that it would have had if the constitution had authorized the gover- 
nor to call an extra session of the legislature whenever he should 
deem it advisable to do so, without imposing any other limitations 
upon its power to legislate when so convened than are imposed on 
its power to legislate when convened in regular session/' 
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ATTORNEY GENERAL, EX REL. DUST V. OAKMAN. 

Supreme Court of Michigan. May, 1901. 
126 Mich. 717. 

Quo Warranto proceedings by Horace M. Oren, Attorney Gen- 
eral, on the relation of William T. Dust, against Robert Oakman, to 
determine the title to the office of member of the board of state tax 
commissioners. Submitted May 14, 1901. Judgment of ouster en« 
tered May 21, 1901 

Montgomery, C. J. 

3. The most important question in the case is whether the ap- 
pointment of the respondent was regularly and irrevocably con- 
firmed by the senate. On the 3d day of January, 1900, the mes- 
sage of the governor nominating respondent as a member of the 
board was before the senate in executive session. The committee 
to whom the nomination had been referred reported recommending 
''that the senate advise and consent to the said nomination to 
(office. " The question being on concurring in the recommendation 
of the committee, the senate concurred by the requisite aye and nay 
vote. At the same executive session a motion was made to recon- 
sider the vote '*by which the senate advised and consented to the 
nomination of Mr. Oakman.'* The motion to reconsider prevailed. 
The question then recurring on the original motion to concur in 
the report of the committee, the senate refused to concur. It will 
be seen that the question is whether the senate at the same session, 
and before any action based upon the first vote had been taken, may 
reconsider the vote by which it has advised and consented to the 
nomination of the governor. 

Rule 40 of the senate provides: 

''When a question has been once put and decided, it shall be in 
order for any member to move the reconsideration thereof ; but no 
motion for the reconsideration of any vote shall be in order unless 
the bill, resolution, message, report, amendment, or motion upon 
which the vote was taken shall be in the possession of the senate; 
nor shall any motion for reconsideration be in order unless made 
on the same day the vote was taken, or within the next two days of 
the actual session of the senate thereafter; nor shall any question 
be reconsidered more than once." 

It is contended by the respondent that the senate, in consenting 
to an appointment by the governor, is performing an executive. 
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and not a legislative, duty, and that, when it has once given its 
consent, it has exhausted its power; and it is further contended 
that rule 40 has no application. It is conceded by relator, and 
has been held by this court, following Marbury v. Madison, 1 
Cranch, 137, that, when the appointing power has once exercised 
its functions, it has no power to recall an appointment. See Speed 
V. Detroit Common Council, 97 Mich. 198 (56 N. W. 570). The 
question recurs whether, where an appointment or concurrence in 
an appointment is a subject of action by a deliberative body, that 
body may, by rules of its own, or acting under usual parliamentary'' 
rules, cast a vote upon the subject which is subject to reconsidera- 
tion ; for, if such course is permissible, the appointment is not com- 
plete beyond recall until the power to reconsider has been cut oflE 
by the lapse of time. 

Fortunately, authorities bearing upon this subject are not want- 
ing, and it only remains to apply them. In Wood v. Cutter, 138 
Mass. 149, the school committee of a town had authority to elect a 
superintendent. The committee voted to elect relator. At the same 
meeting a motion to reconsider was made, and carried, and the re- 
spondent was elected. The language of Holmes, J., is pertinent to 
this case : 

''It begs the question to say that the board had once definitely 
voted in pursuance of the instructions of the town meeting, and 
therefore was functus officio, and could not reconsider its vote. The 
vote was not definitive if it contained the usual implied condition 
that it was not reconsidered in accordance with ordinary parlia- 
mentary practice ; and it must be taken to have been passed subject 
to the usual incidents of votes, unless some ground is shown for 
treating it as an exception to common rules." 

The ruling in the case cited was re-afSrmed in the case of Beed v. 
School Committee, 176 Mass. 473 (57 N. E. 961). 

The case of State v. Foster, 7 N. J. Law, 101, is a leading case on 
this question. The power to appoint a clerk for the county of 
Gloucester was vested in a joint meeting of the legislative council 
and general assembly. At such a session a vote was taken, and a 
majority voted for relator, but the presiding officer failed to de- 
clare the election under the mistaken view that a majority of all 
members-elect was required, and that a majority of a quorum was 
not enough to elect. The joint meeting then proceeded to elect re- 
spondent. The court determined the case distinctly upon the 
ground ''that all deliberative assemblies during their session have 
a right to do and undo, consider and reconsider, as often as they 
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think proper, and it is the result only which is done." It was fur- 
ther said, ''So long as the joint meeting were in session, they had 
a right to reconsider any question which had been before them, or 
any vote which they had made." This case was approved in Whit^ 
ney v. Van Buskirk, 40 N. J. Law, 467, and by the Supreme Court 
of Massachusetts in Baker v. Cushman, 127 Mass. 105. The case 
of People V. MiXLs, 32 Hun, 459, fully sustains the contention of 
relator. Also, see Conger v. OUmer, 32 Cal. 75. 

It is not clear that State v. Barbour, 53 Conn. 76 (22 Atl. 686, 55 
Am. Rep. 65), in which the majority opinion is claimed to support 
the contention of respondent, may not be distinguished. That opin- 
ion recognizes that a convention or body may determine in advance 
that a ballot shall not be final ; but, however this may be, we are not 
prepared to assent to all the reasoning in the case. The over- 
whelming weight of authority sustains the relator's contention, and 
we are convinced that the New Jersey and Massachusetts cases are 
sound in principle. 

The judgment of ouster wHl he entered. 

The other 'Justices concurred. 



COMMONWEALTH V. D. J. WALLER, JR. 

Supreme Court of Pennsylvania. January, 1892. 
145 Pa. St. 235. 

Opinion, Mr. Chief Justice Paxson: 

This was a writ of quo warranto, issued at the relation of the 
attorney general, directed to-D. J. Waller, Jr., requiring him to 
show by what authority he claims to exercise the duties of superin- 
tendent of public instruction of the commonwealth of Penni^lvania. 
The facts may be briefly stated as follows : 

On the fourteenth day of February, 1890, Governor Beaver ap- 
pointed and commissioned the respondent, D. 3". Waller, Jr., as 
superintendent of public instruction, vice E. E. Higbee, deceased. 
In pursuance of this appointment, the respondent duly qualified, 
entered upon the performance of the duties of said office, and has 
continued therein until this time. The senate was not in session at 
the time of this appointment The next session of the senate there- 
after began on the first Tuesday of January, 1891; and on the 
sixth day of the same month, James A. Beaver, being still governor. 
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nominated the respondent to the senate for confirmation to said 
office for the term of four years, to date from the first day of 
March, 1890, and on the twentieth day of the same month (Janu- 
ary) the senate confirmed such nomination and appointment. It is 
a part of the history of the case that Governor Beaver went out of 
office on the said twentieth day of January, and Bobert E. Pattison 
was on the same day duly idaugurated as governor in his place. 
No commission was issued to the respondent by Crovemor Pattison. 
On the contrary, he appointed one X. Z. Snyder to said office, which 
appointment was rejected by the senate on May 28, 1891. On the 
day after the senate adjourned, the governor appointed and com- 
missioned said Snyder to said office for the full term of four years, 
notwithstanding his rejection by the senate. 

With the validity of the latter appointment we have nothing to 
do. Our inquiry is merely as to the right of the respondent to hold 
the office. 

There are three things about which there is no dispute, viz. : (a) 
There was a vacancy; (6) the vacancy was filled by appointment 
by the governor; and (c) the governor's appointee was confirmed 
by the senate. How long is the respondent entitled to hold the 
office under this appointment and confirmation by the senate t 

For the solution of this question we must look to article 4, para- 
graph 8, of the constitution, which provides: 

**He (the governor) shall nominate, and, by and with the advice 
and consent of the two-thirds of all members of the senate, appoint 
a secretary of the commonwealth and an attorney general, during 
pleasure, a superintendent of public instruction for four years, and 
such other officers of the commonwealth as he is or may be author- 
ized by the constitution or by law to appoint. He shall have power 
to fill all vacancies that may happen in offices to which he may ap- 
point, during the recess of the senate, by granting commissions 
which shall expire at the end of their next session. He shall have 
power to fill any vacancy that may happen during the recess of the 
senate in the office of auditor general, state treasurer, secretary of 
internal affairs, or superintendent of public instruction, in a judi- 
cial office, or in any other elective office which he is or may be 
authorized to fill ; if the vacancy shall happen during the session of 
the senate, the governor shall nominate to the senate before their 
final adjournment a proper person to fill said vacancy, but in any 
such case of vacancy in an elective office a person shall be chosen 
to said office at the next general election, unless the vacancy shall 
happen within three calendar months immediately preceding such 
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election, in which case the election for said office shall be held at 
the second succeeding general election.** 

This clause of the constitution is by no means clear. It will be 
noticed, however, that there are twQ classes of vacancies to be filled 
by appointment by the governor, viz. : those that relate to elective 
offices, and those that are non-elective. In the former, the governor 
can only fill a vacancy until such time as the people can fill it by an 
election as provided by law. Hence the commission of the governor 
can run no further. In the other case, non-elective offices, no time 
is designated during which his appointee can hold, except the single 
provision that, if a vacancy shall occur during the recess of the 
senate, he shall be commissioned until the expiration of the next 
session. This simply means that his appointee to this class of 
offices shall be confirmed by the senate; otherwise his incumbency 
expires with its adjournment. But if confirmed, he is entitled to 
hold for the balance of the unexpired term. He appoints to fill the 
vacancy. What is the vacancy? Clearly the term of office left un- 
filled when not otherwise provided for. Governor Beaver exercised 
this power; he filled the vacancy occasioned by the death of Higbee, 
and his appointee having been confirmed by the senate, the re- 
spondent is in office by virtue of an appointment properly made 
under the constitution and laws of the state. The confirmation of 
respondent by the senate necessarily extends his original appoint- 
ment for the balance of the unexpired term. 
The judgment is reversed, and judgment is now entered in favor 

of the respondent. 

The rule Is not the same in the national administrative system. See 
case of Lieutenant Coze, 4 Oplns. Atty's.-Gen. 218, supra. 
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IV. Heads op Dbpabtmentb.* 

1. Power of Direction and Supervision. 

UNITED STATES EX BEL. DUNLAP V. BLACK, COMMIS- 
SIGNER OP PENSIONS. 

UNITED STATES EX EEL. ROSE V. SAME. 

UNITED STATES EX REL. MILLER V. SAME. 

Supreme Court of the United States. October, 1888. 
128 U. 8. 40. 

These cases came here on writ of error to the Supreme Court of 
the District of Columbia to review several judgments of that court 
refusing orders upon the Commissioner of Pensions to show cause 
why in each case a writ of mandamus should not issue, requiring 
him to increase the pension of the petitioner. The cases were argued 
together, and in each the facts which make the case here are stated 
in the opinion of the court. 

Mr. Justice Bradley delivered the opinion of the Court. 

These cases were argued together but it will be convenient to con- 
sider them separately, in the order in which they stand on the 
docket. 

No. 993, MiUer v. Black. 

This case differs materially from numbers 991 and 992. Charles 
B. Miller, the relator, having made an unsuccessful application to 
the Commissioner of Pensions for an increase in his pension, finally 
appealed to the Secretary of the Interior, and in his petition for 
mandamus says as follows, to wit : 

'*That the Secretary, upon a personal, careful inspection of the 
record, and all the evidence filed therein in his case, and on the 
consideration thereof, made and rendered the following official de- 
cision: 

'Department of the Interior, 

Washington, D. C, Feb. 12, 1885. 
'The Commissioner of Pensions: 

'Sir: Herewith are returned the papers in the pension claim, Cer- 
tificate No. 55, 356, of Charles R. Miller. 

*For the powers of appointment and removal of the heads of depart- 
ments, see Ez-parte Hennen, 13 Peters 230, infra. 
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'It appears from the papers that Mr. Miller's claim was before 
this department on the 6th instant, and it was held that the pen- 
sioner is greatly disabled, and it is evident from the papers in 
his case that he is utterly unable to do any manual labor, . . .' 

''And your orator avers that the said official decision of the 
Secretary of the Interior, so made as aforesaid, was a final adjudi- 
cation of his claim in his favor, .... and aU that remained 
for the Commissioner of Pensions to do in the premises was the 
simple ministerial duty of accordingly carrying the said final official 
decision of the Secretary into execution. '* 

The petition goes on to state that the former Commissioner of 
Pensions refused to carry out the Secretary's decision to its full 
extent, and that the present Commissioner, the respondent, still re- 
fuses. If, as the petition su^ests, the Commissioner of Pensions 
refuses to carry out the decision of his superior officer, there would 
seem to be prima facie ground for at least calling upon him to show 
cause why a mandamus should not issue. This was all that the 
petitioner asked, and this the court refused. As a general rule, 
when a superior tribunal, has rendered a decision binding on an 
inferior, it becomes the ministerial duty of the latter to obey it and 
carry it out. So far as respects the matter decided, there is no dis- 
cretion or exercise of judgment left. This is the constant course in 
courts of justice. The appellate court will not hesitate to issue a 
mandamus to compel obedience to its decisions. 

The appellate tribunal in the present case is the Secretary of 
the Interior, who has no power to enforce his decisions by man- 
damus, or any process of like nature; and therefore a resort to a 
judicial tribunal would seem to be necessary, in order to afford a 
remedy to the party injured by the refusal of the Commissioner 
to carry out his decision. But it is suggested that removal of the 
contumacious subordinate from office, or a civil suit brought against 
him for damages, would be effectual remedies. We do not concur in 
this view. A suit for damages, if it could be maintained, would be 
an uncertain, tedious and ineffective remedy, attended with many 
contingencies, and burdened with onerous expenses. Bemoval from 
office would be still more unsatisfactory. It would depend on the 
arbitrary discretion of the President, or other appointing power, 
and is not such a remedy as a citizen of the United States is en- 
titled to demand. We think that the case suggested by the petition 
is one in which it would be proper for the court to interfere by 
mandamus. Whether it will turn out to be such when all the cir- 
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cuinstances are known, can be ascertained by a rule to show cause ; 
and such a rule, we think, ought to have been granted. The judg- 
ment of the court below is, therefore, 

Reversed, and the cause remanded with instructions to grant a rule 
to show cause as applied for by the petitioner. 



BUTTERWOETH, COMMISSIONER OF PATENTS, V. 
UNITED STATES EX REL. HOE & OTHERS. 

Supreme Court of the United States. November, 1884. 
112 U. S. 50. 

Mr. Justice Matthews delivered the opinion of the court. 

This is a writ of error prosecuted for the purpose of reviewing 
and reversing the judgment of the Supreme Court of the District 
of Columbia, awarding a peremptory mandamus commanding the 
plaintiflP in error, the Commissioner of Patents, to receive the final 
fee of $20.00 tendered by the relators, and cause letters patent of 
the United States to R. Hoe & Co., as assignees of Gill, to be pre- 
pared and sealed according to law, for a certain invention therein 
particularly described, and to be presented to the Secretary of the 
Interior for his signature. 

The direct and immediate question . . . for our determina- 
tion, is, whether the Secretary of the Interior had power by law to 
revise and reverse the action of the Commissioner of Patents in 
awarding to Gill priority of invention, and adjudging him entitled 
to a patent. 

The authority and power claimed for the Secretary of the Inte- 
rior are asserted and maintained upon these general grounds : that 
he is the head of the department of which the Patent Office is a 
bureau ; that the Secretary is charged by Par, 441 Rev. Stat., with 
the supervision of public business relating to patents for inventions, 
in the same terms and in the same sense as in the cases of the 
various other subjects which in that section are classed together, 

In reference to this argument from the analogy of the general 
relations of the heads of executive departments to their bureau 
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officers, it may as well be observed in this connection, that although 
not without force, it will be very apt to mislead, unless particular 
regard is had to the nature of the duties entrusted to the several 
bureaus, and critical attention is given to the language of the 
statutes defining the jurisdiction of the chief and his subordinates, 
and the special relation of subordination between them respectively ; 
for it will be found, on a careful examination, too extensive and 
minute to be entered upon here, that the general relation between 
them, of superior and inferior, is varied by the most diverse pro- 
visions, so that in respect to some bureaus the connection with the 
department seems almost clerical, and one of mere obedience to 
direction, while in others the action of the officer, although a sub- 
ordinate, is entirely independent, and, so far as executive control 
is concerned, conclusive and irreversible 

Each case must be governed by its own text, upon a full review 
of the statutory provisions intended to express the meaning of the 
legislature. 

To determine that intention of the legislature, in reference to 
the principal question in the present case, it becomes important, 
in the first place, to obtain a clear idea of the nature and extent 
of the jurisdiction involved in the claim, that all the official acts 
of the Commissioner of Patents are subject to the direction and 
superintendence of the Secretary of the Interior. 

If the Secretary is charged by law with the performance of such 
a duty, he is bound to fulfil it. It is imperative, not discretionary. 
He cannot discharge it according to the intention of the statute, in 
a manner either arbitrary or perfunctory. "While it may be ad- 
mitted that, so far as the public alone have an interest in the 
proper performance by the Commissioner of his duties in the ad- 
ministration of his bureau, the Secretary might satisfy his duty 
of direction and superintendence by prescribing general rules of 
conducting the public business and securing, by general oversight, 
conformity to them; yet, on the other hand, it must also be ad- 
mitted, that whenever a private person acquires by law a personal 
interest in the performance by the Commissioner of any act, he 
thereby also acquires an individual interest in the direction and 
supervision of the Secretary, to correct any error, or supply any 
omission or defect in its performance, tending to his injury. 
It is a maxim of the law, admitting few if any exceptions, that 
every duty laid upon a public officer, for the benefit of a private 
person, is enforcible by judicial process. So that the Secretary 
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would be bound, upon proper application, in every such instance, 
to inquire into, and if necessary redress, the alleged grievance. 
And hence the official duty of direction and supervision on the 
part of the Secretary implies a correlative right of appeal from 
the Commissioner, in every case of complaint, although no such 
appeal is expressly given. Such, indeed, is the practical construc- 
tion put by the Secretary himself upon his own powers and duties; 
for the rules governing appeals to the Secretary of the Interior 
in patent cases, made part of the return here, assume the equal 
right of all parties to the proceeding, whether ex parte or other- 
wise, to obtain his review of the action of the Commissioner, not 
only in the final judgment, but upon all interlocutory questions 
material to the matter, to the decision of which exceptions have 
been duly taken during the progress of the inquiry. 

It is further to be observed in the same connection, that if the 
power and duty of the Secretary, in directing and superintending 
the performance by the Commissioner of his duties, and those of 
all other subordinates in the bureau, may be exercised in the form 
of api>eal, it may also be exercised in any other mode, in the 
discretion of the Secretary, suitable to the end in view ; for, if di- 
recting and superintending include review by appeal after a de- 
cision, they may as well embrace dictating, either in advance of 
action or from time to time, during its course and progress. So 
that it follows, in every case of application for a patent, or for 
a reissue, or for an extension, or in cases of an interference, the 
Secretary may direct the matter to be heard before himself, and 
thereupon further direct what decision shall be rendered in each 
matter by the Commissioner, so as to meet his approval. This 
right of interposition, at any stage of the proceeding, is ex- 
plicitly maintained in the opinion of the Attorney-General of 
August 20th, 1881, which was made the basis of the reversal of the 
previous practice of the department in this particular, as will 
appear by the following extract: 

**Prom the right and power of the Secretary to withhold his 
signature from the patent, unless he is satisfied of the claimant's 
title thereto, plainly follows an equal right to direct the Com- 
missioner, while the proceedings are pending, to receive an amend- 
ment which will open up a line of evidence that may throw light 
on that title." 

Congress has thus provided four tribunals for hearing applica- 
tions for patents, with three successive appeals, in which the Sec- 
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retary of the Interior is not included, giving jurisdiction, in ap- 
peals from the Commissioner, to a judicial body, independent of 
the department, as though he were the highest authority on the 
subject within it, and to say that under the name of direction and 
superintendence, the Secretary may annul the decision of the 
Supreme Court of the District, sitting on appeal from the Com- 
missioner, by directing the latter to disregard it, is to construe a 
statute so as to make one part repeal another, when it is evident 
both were intended to co-exist without conflict. 

The inference is that an appeal is allowed from the decision 
of the Commissioner refusing a patent, not for the purpose of 
withdrawing that decision from the review of the Secretary, under 
his power to direct and superintend, but because, without that ap- 
X)eal, it was intended that the decision of the Commissioner should 
stand as the final judgment of the Patent Office, and of the Ex- 
ecutive Department, of which it is a part. 

The conclusion cannot be resisted that, to whatever else supervi- 
sion and direction on the part of the head of the department may 
extend, in respect to matters purely administrative and executive, 
they do not extend to a review of the action of the Commissioner of 
Patents in those cases in which, by law, he is appointed to exercise 
his discretion judicially. It is not consistent with the idea of 
judicial action that it should be subject to the direction of a 
superior, in the sense in which that authority is conferred upon the 
head of an executive department in reference to his subordinates. 
Such a subjection takes from it the quality of a judicial act. That 
it was intended that the Commissioner of Patents, in issuing or 
withholding patents, in reissues, interferences and extensions, 
should exercise quasi-judicial functions, is apparent from the na^ 
ture of the examinations and decisions he is required to make, and 
the modes provided by law, according to which, exclusively, they 
may be reviewed. 

Such has been the uniform construction placed by the depart- 
ment itself upon the laws defining the relation of its executive 
head to the Commissioner of Patents. No instance has been cited 
in which the right of the Secretary to reverse such action of the 
Commissioner in granting or withholding a patent has been claimed 
or exercised prior to that based upon the opinion of the Attorney- 
General in 1881. The jurisdiction had been previously expressly 
disclaimed, in 1876, by Secretary Chandler, 9 Off. 6az. 403, and 
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by his immediate successor^ Mr. Schurz, in 1877, 1878, and 1879, 
12 Off. Gaz. 475; 13 Off. Gaz. 771; 16 Off. Gaz. 220. 

The judgment of the Supreme Court of the District of Colum- 
bia is consequently Affirmed. 



2. Power of Regulation. 

BOSKE V. COMINGORE. 

Appeal From the District Court of the United States for the Dis- 
trict of Kentucky. 

Supreme Court of the United States, AprU, 1900, 177 U. S. 459. 

Mr. Justice Harlan delivered the opinion of the court. 

This is an appeal from a final order of the District Court of the 
United States for the District of Kentucky discharging appellee, 
United States Internal Revenue Collector for the Sixth Collection 
District in Kentucky, from the custody of the appellant as Sheriff 
of Kenton County in that Commonwealth. 

The discharge was upon the ground that the imprisonment and 
detention of the appellee were in violation of the Constitution and 
laws of the United States. . That ruling presents the only question 
to be considered. 

a proceeding was instituted in the County 
Court of Carroll County, Kentucky, — ^a court of limited jurisdic- 
tion — ^in the name of the Commonwealth against Elias Block & 
Sons, for the purpose of ascertaining the amount and value of a 
large amount of whiskey which, it was alleged, the defendants had 
in their bonded warehouses for a named period, but had not listed 
for taxation, and of enforcing the assessment and payment of 
state and county taxes thereon. Ky. Stat. Par. 4241. 

In the progress of that proceeding the Commonwealth of Ken- 
tucky, represented by the Auditor's Agent, took the deposition of 
Comingore, Collector of Internal Revenue. In answer to questions 
propounded to him, the Collector stated that Block & Sons, owners 
of a distillery, made monthly reports to his office of liquors man* 
7 
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ufactured by them and deposited in the bonded warehouses on the 
distillery premises from 1887 on, . . . 

In consequence of the refusal of the collector to make part of 
his deposition copies of the above reports of the defendants, the 
notary public before whom his deposition was taken adjudged him 
to be in contempt and ordered him to pay to the Commonwealth a 
fine of five dollars and to be confined in the county jail for six: 
hours or until he was willing to furnish the copies called for or 
permit access to the records of his office in order that information 
might be obtained to be used as evidence in the above case. 

Having been taken into custody by the sheriff under his order, 
the Collector sued out a writ of Jidbeas carpus and was discharged 
from custody by the order of the United States District Court for 
the Kentucky District. 



3. We come then to inquire whether the imprisonment of the 
appellee was in violation of the Constitution or laws of the United 
States. This question was fully examined in the elaborate and 
able opinion of Judge Evans of the District Court 96 Fed. Rep. 
552. 

The commitment of the appellee was because of a refusal to file 
with his deposition copies of certain reports made to him by Block 
& Sons, distillers, of liquors manufactured by them, and deposited 
in the bonded warehouses on the distillery premises during a 
specified period. Manifestly, he could not have filed the copies 
called for without violating regulations formally promulgated by 
the Commissioner of Internal Revenue with the approval of the 
Secretary of the Treasury. If these regulations were such as the 
Secretary could legally prescribe, then, it must be conceded, the 
state authorities were without jurisdiction to compel the collector 
to violate them. 

The commissioner of internal revenue is an officer in the de- 
partment of the treasury. Rev. Stat. Par. 319. And the secre* 
tary of the treasury, as the head of an executive department of 
the government, was authorized "to prescribe regulations, not in- 
consistent with law, for the government of his department, the 
conduct of its officers and clerks, the distribution and performance 
of its business, and the custody, use and preservation of the rec- 
ords, papers and property appertaining to it.^' Rev. Stat. Par. 
161. 
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Now, the reports or copies of reports in the possession of the 
Collector — ^for not producing copies of which he was adjudged to 
be imprisoned — ^were records and papers appertaining to the busi- 
ness of the Treasury department and belonging to the United 
States. The secretary was authorized by statute to make regula- 
tions, not inconsistent with law, for the custody, use and preserva- 
tion of such records, papers and property. The Constitution gives 
Congress power to make all laws necessary and proper for carrying 
into execution the powers vested by that instrument in the Govern- 
ment of the United States or in any department or officer thereof. 
Const. Art. 1, Par. 8. That power was exerted by Congress when 
it authorized the secretary of the treasury to provide by regula- 
tions not inconsistent with law for the government of his depart- 
ment, the conduct of its officers and clerks, the distribution and 
performance of its business, and the custody, use and preservation 
of the records, papers and property appertaining to it. The regu- 
lations in question may not have been absolutely or indispensably 
necessary to accomplish the objects indicated by the statute. But 
that is not the test to be applied when we are determining whether 
an act of Congress transcends the powers conferred upon it by the 
Constitution. Congress has a large discretion as to the means to 
be employed in the execution of a power conferred upon it, and is 
not restricted to ''those alone without which the power would be 
nugatory;** for, "all means which are appropriate, which are 
plainly adapted" to the end authorized to be attained, "which are 
not prohibited, but consist with the letter and spirit of the Con- 
stitution, are constitutional." 

Can it be said that to invest the secretary of the treasury with 
authority to prescribe regulations not inconsistent with law for the 
conduct of the business of his department, and to provide for the 
custody, use and preservation of the records, papers and property 
appertaining to it, was not a means appropriate and plainly adapt- 
ed to the successful administration of the affairs of that depart- 
ment? Manifestly not. The bare statement of the proposition 
suggests this conclusion, and extended argument to support it is 
unnecessary. 

This brings us to the question whether it was inconsistent with 
law for the secretary to adopt a regulation declaring that all records 
in the offices of collectors of internal revenue, or any of their dep- 
uties, are in their custody and control "for purposes relating to 
the collection of the revenues of the United States only," and that 
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collectors ''have no control of them, and no discretion with regard 
to permitting the use of them for any other purpose.'* 

There is certainly no statute which expressly or by necessary im- 
plication forbade the adoption of such a regulation. This being 
the case we do not perceive upon what ground the regulation in 
question can be regarded as inconsistent with law, unless it be 
that the records and papers in the office of a collector of internal 
revenue are at all times open of right to inspection and examina- 
tion by the public, despite the wishes of the department. This 
cannot be admitted. The papers in question, copies of which were 
sought from the appellee, were the property of the United States, 
and were in his official custody under a regulation forbidding 
him to permit their use except for purposes relating to the collec- 
tion of the revenues of the United States. Reasons of public policy 
may well have suggested the necessity, in the interest of the Gov- 
ernment, of not allowing access to the records in the offices of the 
collectors of internal revenue, except as might be directed by the 
Secretary of the Treasury. The interests of persons iM)mpelledy 
under the revenue laws, to furnish information as to their private 
business affairs would often be seriously affected if the disclosures 
so made were not properly guarded. Besides, great confusion 
might arise in the business of the department if the secretary al- 
lowed the use of records and papers in the custody of collectors 
to depend upon the discretion or judgment of subordinates. At 
any rate, the secretary deemed the regulation in question a wise 
and proper one, and we cannot perceive that his action was beyond 
the authority conferred upon him by Congress. In determining 
whether the regulations promulgated by him are consistent with 
law, we must apply the rule of decision which controls when an act 
of Congress is assailed as not being within the powers conferred 
upon it by the Constitution; that is to say, a regulation adopted 
under section 161 of the Revised Statutes should not be disre- 
garded or annulled unless, in the judgment of the court, it is 
plainly and palpably inconsistent with law. Those who insist that 
such a regulation is invalid must make its invalidity so manifest 
that the court has no choice except to hold that the secretary has 
exceeded his authority and employed means that are not at all 
appropriate to the end specified in the act of Congress. 

In our opinion the secretary under the regulations as to the cus- 
tody, use and preservation of the records, papers and property 
appertaining to the business of his department, may take from a 
subordinate, such as a collector, all discretion as to permitting the 
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records in his custody to be used for any other purpose than the 
collection of the revenue, and reserve for his own determination 
all matters of that character. 

The judgment of the District Court is 

Afp^rmed. 



BLUE V. BEACH. 



Supreme Court of Ivdiana, May, 1900. 
155 Indiana, 121. 

JoBDAN, J. Appellant, Prank D. Blue, instituted this action to 
enjoin the appellees, Fannie M. Beach and Orville E. Connor, the 
former being a teacher and the latter superintendent of a graded 
public school in the city of Terre Haute, from excluding his son, 
Kleo Blue, from attending said school. 

The complaint, inter alia, discloses that appellant, plaintiff be- 
low, is a resident taxpayer of the city of Terre Haute, Vigo County, 
Indiana, and is the father of said Kleo Blue, and that the latter is 
a well and healthy child, between the ages of six and twenty-one 
years, unmarried, residing with his father in the school district 
wherein the school of which appellees are in charge is situated. 
The complaint further charges that the defendants have excluded 
said Eleo from the said public school, and are threatening to pre- 
vent his further attendance as a pupil therein. 

Appellees filed an answer in three paragraphs, the first being a 
general denial, which subsequently was withdrawn. By the second 
paragraph they sought to justify the act of which appellant com- 
plained, upon the facts therein alleged and set forth, that there was 
an exposure to and danger of an epidemic of the disease of small- 
pox within the limits of the city of Terre Haute and that the board 
of health of the State of Indiana had, in 1891, in pursuance to law, 
made, adopted and published a certain rule or by-law, numbered 
eleven, and, further, that the legally organized and constituted 
board of health of said city had made and adopted a certain order. 
The latter, together with the above mentioned rule of the State 
board of health, is incorporated in and made a part of the answer. 

It is then further alleged that, in pursuance to and in accordance 
with said order of the local board of health, the secretary thereof 
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had notified and directed the board of school trustees of said city, 
together with the superintendent of its public schools, not to allow 
or permit any person whatever to attend such schools unless he or 
she had been vaccinated. In pursuance of said order of the board 
of health and the notice given by said health officer, said super- 
intendent of schools directed appellees not to allow or permit any 
person whatever to attend the public school mentioned in the 
complaint unless such person had been vaccinated. In pursuance 
of such order and directions, appellees notified appellant, and also 
notified his son, Kleo Blue, that, unless the latter was vaccinated, 
he would not be permitted to attend said school as a pupil. Ap- 
pellant failed and refused to have his son vaccinated, and the son 
also refused to be vaccinated; and, by reason of the order and 
directions aforesaid, it is alleged that appellees refused to permit 
him to attend said school. 

The third paragraph of the answer is substantially the same as 
the second, except that it sets out and incorporates therein an 
ordinance of the city of Terre Haute, adopted in 1881, whereby 
the board of health of said city was created, and invested with cer- 
tain specified powers. 

With this statement we pass to the consideration of the real 
question involved. There is no express statute in this State making 
vaccination compulsory nor imposing it as a condition upon the 
privilege of children attending our public schools, and, in the ab- 
sence of such a law, the act of appellee in excluding Kleo Blue 
from the public schools in question must, under the facts, be justi- 
fied, if at all, as a public emergency under the rules and order of 
the respective boards of health as set out in the answer. 

In 1891 the Legislature of this State passed a statute creating 
and establishing a State board of health, and investing it with cer- 
tain powers. See § 6711 et seq. Bums 1894. By section five of the 
original act, § 6715 Bums 1894, this board is expressly authorized 
and empowered to adopt "rules and by-laws subject to the pro- 
visions of this act, and in harmony with other statutes in relation 
to the public health, to prevent outbreaks and the spread of con- 
tagious and infectious disease. *' Section 6718 Burns 1894, pro- 
vides that it shall be the duty of local boards of health to protect 
the public health by the removal of causes of disease when known, 
and in all cases to take prompt action to arrest the spread of con- 
tagious diseases, to abate and remove nuisances dangerous to the 
public health, and to perform such other duties as may from time 
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to time be required of them by the State board of health, pertaining 
to the health of the people. By § 6719 Bums 1894, it is provided : 
''It shall be the duty of county boards of health to promulgate and 
enforce all rules and regulations of the State board of health, in 
their respective counties, which may be issued from time to time 
for the preservation of the public health, and for the prevention of 
epidemic and contagious diseases. And the secretary of any board 
of health, who shall fail or refuse to promulgate and enforce such 
rules and regulations, and any person or persons, or the officers 
qf any corporation who shall fail or refuse to obey such rules and 
regulations, shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be fined in any sum not exceeding $100, 
and upon a second conviction the court or jury trying the cause 
may add imprisonment in the county jail, for any period not ex- 
ceeding ninety days." 

Under the general law, by which the city of Terre Haute is gov- 
erned, the legislature expressly conferred upon its common council 
the power to establish a board of health, and to invest it with the 
necessary power to attain its object. This power the common 
council of that city seems to have exercised by establishing a board 
of health, under the ordinance of 1881, and investing it with au- 
thority to make and enforce such rules and regulations as the 
board might deem necessary **to promote, preserve and secure the 
health of the city, and to prevent the introduction and spreading 
of contagious, infectious or pestilential diseases." 

Rule eleven of the State board of health, which appears to have 
been adopted and promulgated in 1891, soon after the organization 
of that board, provides, as we have seen, that in all cases where an 
exposure to smallpox is threatened, it shall be the duty of the board 
of health within whose jurisdiction such exposure shall have oc- 
curred, or danger of such epidemic ensuing, to compel the vaccina- 
tion or revaccination of all exposed persons. Pursuant to this rule, 
and in the exercise of the powers with which it was generally in- 
vested, this local board, after expressly finding that there had been 
and is an exposure to and danger of an epidemic of smallpox with- 
in the limits of the city of Terre Haute, made and promulgated the 
order in controversy, to the effect that no person be allowed to at- 
tend the public schools of that city without being vaccinated. In 
obedience to this order, it appears that the superintendent of the 
city's public schools directed appellees not to permit any person 
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to attend the school over which they were in charge unless such 
person had been vaccinated. 

That the rule or by-law adopted by the State board of health and 
the order of the local board were each intended to secure and pro- 
tect the public health, by preventing the spread in its virulent 
form of the contagious and loathsome disease of smallpox, there 
certainly can be no doubt. That the preservation of the public 
health is one of the duties devolving upon the State, as a sovereign 
power, can not be successfully controverted. In fact, among all of 
the objects sought to be secured by governmental laws, none is more 
important than the preservation of the public health; and an im- 
perative obligation rests upon the State, through its proper instru- 
mentalities or agencies, to take all necessary steps to promote this 
object. 

In order to secure and promote the public health, the State 
creates boards of health as an instrumentality or agency for that 
purpose, and invests them with the power to adopt ordinances, by- 
laws, rules and regulations necessary to secure the objects of their 
organization. While it is true that the character or nature of such 
boards is administrative only, still the powers conferred upon them 
by the legislature, in view of the great public interests confided to 
them, have always received from the courts a liberal construction, 
and the right of the legislature to confer upon them the power 
to make reasonable rules, by-laws, and regulations, is generally 
recognized by the authorities. Parker & Worth, on Pub. Health, 
§ 79; 4 Am. & Eng. Ency. of Law, 597; Lake Erie, etc, R. Co. 
V. James, 10 Ind. App. 550. 

When these boards duly adopt rules or by-laws, by virtue of 
legislative authority, such rules and by-laws, within the respective 
jurisdictions, have the force and effect of a law of the legislature, 
and, like an ordinance or by-law of a municipal corporation, they 
may be said to be in force by authority of the State. City of 
Salem v. Eastern R. Co., 98 Mass. 431, 96 Am. Dec. 650; Board of 
Health v. Heister, 37 N. T. 661; Gregory v. Mayor, etc., 40 N. Y. 
273 ; Polinsky v. People, 73 N. Y. 65 ; Dingley v. City of Boston, 
100 Mass. 544; Smndell v. State, 143 Ind. 153, 168, 35 L. R. A. 50; 
People V. Justices, etc., 7 Hun. 214; Parker & Worth, on Pub. 
Health, §85; 4 Am. & Eng. Ency. of Law (2d ed.) 599. 

It can not be successfully asserted that the power of boards of 
health to adopt rules and by-laws subject to the provisions of 
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the law by which they are created, and in harmony with other 
statutes in relation to the public health, in order that the '' out- 
break and spread of contagious and infectious diseases" may be 
prevented^ is an improper delegation of legislative authority, and 
a violation of article 4, § 1 of the Constitution. It is true beyond 
controversy that the legislative department of the State, wherein 
the Constitution has lodged all legislative authority^ will not be 
permitted to relieve itself of this power by the delegation thereof. 
It can not confer on any body or person the power to determine 
what the law shall be, aa that i>ower is one which only the legis- 
lature, under our Constitution, is authorized to exercise; but this 
constitutional inhibition can not properly be extended so as to 
prevent the grant of legislative authority, to some administrative 
board or other tribunal, to adopt rules, by-laws, or ordinances for 
the government of or to carry out a particular purpose. It can 
not be said that every grant of power to executive or administra- 
tive boards or officials involving the exercise of discretion and 
judgment, must be considered a delegation of legislative author- 
ity. While it is necessary that a law, when it comes from the law- 
making power, should be complete, still there are many matters 
relating to methods or details which may be, by the legislature, 
referred to some designated ministerial officer or body. All of 
such matters fall within the domain of the right of the legislature 
to authorize an administrative board or body to adopt ordinances, 
rules, by-laws, or regulations in aid of the successful execution 
of some general statutory provision. Cooley Const. Lim. 114. 

That the power granted to administrative boards of the nature 
of boards of health, etc., to adopt rules, by-laws and regulations 
reasonably adapted to carry out the purpose or object for which 
they are created, is not an improper delegation of authority within 
the meaning of the constitutional inhibition in controversy, is no 
longer an open question, and is well settled by a long line of au- 
thorities. . . . 

It would seem that the x>ower of the boards of health of this 
State, under the laws relating thereto to make and adopt all rea- 
sonable by-laws, rules and regulations to carry out and effectuate 
the great interests of the public health confined to them by the legis- 
lature, is so well affirmed by the authorities that we may dismiss 
this feature of appellant's contention without further considerar 
tion. . . . 
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It is certainly evident that the health board of the city of 
Terre Haute, regardless of the rule of the State board, had, under 
the L..V, ample power to protect the public health, and to pre- 
vent the spread of contagious and infectious diseases, and for 
such purposes had the right to adopt such appropriate and reason- 
able means or methods as its judgment dictated. This being true, 
and an emergency on account of the danger from smallpox having 
arisen, and the board believing, as we may assume, that the dis- 
ease would spread through the public schools, and further believ- 
ing that it could be prevented, or its bad effects lessened, by the 
means of vaccination, and thereby afford protection to the pupils 
of such schools and the community in general, it would certainly 
have the right, under the authority with which it was invested by 
the State, to require, during the continuance of such danger, that 
no un vaccinated child be allowed to attend the public school; or 
the board might, under the circumstances, in its discretion, direct 
that the schools be temporarily closed during such emergency, 
regardless of whether or not the pupils thereof refused to be vac- 
cinated. 

In the case of Potts v. Breen, 167 lU. 67, 47 N. E. 81, 39 L. E. A. 
152, it is held, in the absence of an express authority from the legis- 
lature, that a rule of the State board of health, requiring the vac- 
cination of children as a prerequisite to their attending the public 
schools, is unreasonable when smallpox does not exist in the com- 
munity and there is no reasonable ground to apprehend its ap- 
pearance. The same doctrine in reaffirmed in the case of Law- 
laugh V. Board of Education, 177 111. 572, 52 N. E. 850. 

In the appeal of the State v. Burdge, 95 Wis. 390, 70 N. W. 347, 
37 L. B. A. 157, it is also affirmed that, in the absence of a statute 
authorizing compulsory vaccination, or making it a condition to 
the privilege of attending the public schools, a rule of the State 
board of health which excludes from the public and other schools 
all children who do not present a certificate of vaccination is 
unreasonable, if, at the time of its adoption, there was no small- 
pox epidemic in the city, and no sufficient cause for the school 
authorities to believe that the disease would become prevalent m 
the city where the rule was sought to be enforced. The court in 
that case, speaking in respect to the powers of health boards, said : 
*'It can not be doubted but that, under appropriate general pro- 
visions of law in relation to the prevention and suppression of 
dangerous and contagious diseases, authority may be conferred 
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by the legislature upon the State board of health or local boards^ 
to make reasonable rules and regulation for carrying into effect 
such general provisions, which will be valid, and may be enforced 
accordingly. The making of such rules and regulations is an ad« 
ministrative function, and not a legislative power, but there must' 
first be some substantive provision of law to be administered and 
carried into effect. The true test and distinction whether a power 
is strictly legislative, or whether it is administrative, and merely 
relates to the execution of the statute law, *is between the dele- 
gation of power to make the law, which necessarily involves a dis- 
cretion as to what it shall be, and conferring authority or dis- 
cretion as to its execution, to be exercised under and in pursu- 
ance of the law.' The first can not be done. To the latter no 
valid objection can be made." 

Neither the holding of the supreme court of Illinois or Wiscon- 
sin, in the eases mentioned, can, under the facts, be said to mili- 
tate against the conclusion which we reach in the case at bar. 
In fact, there is much asserted in both cases which may be said to 
be in harmony with our holding herein. . . . The order was 
the offspring, as we have seen, of an emergency arising from a 
reasonable apprehension upon the board's part that smallpox 
would become epidemic or prevalent in the city of Terre Haute. 
The rule or order could not be considered as having any force or 
effect beyond the existence of that emergency, and Kleo Blue, 
by virtue of its operation, could only be excluded from school, 
upon his refusal to be vaccinated, until after the danger of an 
epidemic of smallpox had disappeared. Any other construction 
than this would render the rule or order absurd, and place the 
board in the attitude of attempting to usurp authority. Such an 
interpretation is not authorized when a more reasonable one can 
be applied. 



... It is said in appellant's brief that there was no investi- 
gation upon the part of the health authorities to ascertain whether 
his son had been exposed to smallpox. It appears, however, that 
there had been an exposure upon the part of the community, and 
it would be an absurdity, under such circumstances, to require 
the health officials, before taking action to prevent the spread of 
the disease, to investigate in order to determine the degree of 
exposure to which every person in the community had been sub- 
jected. The question as to what is an exposure to smallpox, so 
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BB to be affected thereby, is certainly one which in the main must 
be left to the sound discretion or judgment of tlie health officers. 

Owing to the public importance of the questions involved in 
this case, we have given them much consideration, and perhaps 
liave unnecessarily extended this opinion, but, under the facts, 
when tested by the firmly settled legal principles, we are con- 
strained to uphold the order of the local board of health of the 
city of Terre Haute as a vaUd exercise of power upon its part; 
and we therefore conclude that appellees were justified in 
excluding appellant's son from the public school during the con- 
tinuance of the emergency, or danger from smallpox. It follows, 
therefore, that the court did not err in overruling the demurrer 
to each paragraph of the answer, nor in sustaining appellee's 
demurrer to the second, fourth and sixth paragraphs of the reply. 

The judgment is 

Affirmed. 



m RE KOLLOCK, PETITIONER. 

'Supreme Court of the United States. October, 1896. 
165 United States, 526. 

Mr. Chief Justice Fuller, after stating the case, delivered the 
opinion of the court. 

By the terms of the act, manufacturers of oleomargarine are 
required to pack it in wooden packages ''marked, stamped and 
branded as the Commissioner of Internal Revenue, with the ap- 
proval of the Secretary of the Treasury, shall prescribe"; and 
all sales by manufacturers and wholesale dealers must be in ''orig- 
inal stamped packages." 

Retail dealers are required to "pack the oleomargarine sold by 
them in suitable wooden or paper packages, which shall be marked 
and branded as the Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, shall prescribe." 

And fine and imprisonment are denounced on "every person 
who knowingly sells or offers for sale, or delivers or offers to 
deliver, any oleomargarine in any other form than in new wooden 
or paper packages as above described, or who packs in any pack- 
is^ any oleomargarine in any manner contrary to law, or wh» 
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falsely brands any package or affixes a stamp on any package 
denoting a less amount of tax than that required by law." 

KoUock was convicted as a retail dealer in oleomargarine of 
knowingly selling and delivering one half pound of that com- 
modity, which was not packed in a wooden or paper package bear- 
ing thereon any or either of the marks or characters provided for 
by the regulations and set forth in the indictment. It is con- 
ceded that the stamps, marks and brands were prescribed by 
the regulations, and it is not denied that KoUock had the knowl- 
edge, or the means of knowledge, of such stamps, marks and 
brands. But it is argued that the statute is invalid because it 
''does not define what act done or omitted to be done shall con- 
stitute a criminal offence," and delegates the power '*to deter- 
mine what acts shall be criminal" by leaving the stamps, marks 
and brands to be defined by the Commissioner. 

We agree that the courts of the United States, in determining 
what constitutes an offence against the United States, must resort 
to the statutes of the United States, enacted in pursuance of the 
Constitution. But here the law required the packages to be 
marked and branded; prohibited the sale of packages that were 
not; and prescribed the punishment for sales in violation of its 
provisions; while the regulations simply described the particu- 
lar marks, stamps and brands to be used. The criminal offence 
is fully and completely defined by the act and the designation by 
the Commissioner of the particular marks and brands to be used 
was a mere matter of detail. The regulation was in execution 
of, or supplementary to, but not in conflict with, the law itself, 
and was specifically authorized thereby in effectuation of the legis- 
lation which created the offence. We think the act not open to 
the objection urged, and that it is disposed of by previous deci- 
sions. United States v. BaUey, 9 Pet. 238 ; United States v. Eaton, 
144 U. S. 677; Caha v. United States, 152 U. S. 211. 

In the last case Caha had been convicted of perjury, under 
section 5392 of the Revised Statutes, in a contest in a local land 
office in respect of the validity of a homestead entry, the oath 
having been administered by one of the land officers before whom 
the contest had been carried on. It was contended that the in- 
dictment alleged no offence, because the statute made no provision 
for such a contest before those officers, and, therefore, it could not 
be said that the oath was taken in a ''case in which a law of the 
United States authorized an oath to be administered." 

But it was held by this court, in view of the general grant of 
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authority to the land department to prescribe appropriate rega- 
lations for the disposition of the public lands; the rules and regu- 
lations prescribed by that department for contests in all cases of 
such disposition^ including homestead entries; and the frequent 
recognition by acts of Congress of contests in respect to that 
class of entries, that the local land ofScers in hearing and decid- 
ing upon a contest as to a homestead entry constituted a compe- 
tent tribunal, and the contest so pending before them was a case 
in which the laws of the United States authorized an oath to be 
administered. 

As bearing on the case in hand, we cannot do better than to 
quote at length from Mr. Justice Brewer, delivering the opinion 
(p. 218), as follows: 

''This is not a case in which the violation of a mere regulation 
of a department is adjudged a crime. United States v. Bailey, 9 
Pet. 328, is in point. There was an act of Congress making false 
testimony in support of a claim against the United States perjury, 
and the defendant in that case was indicted for making a false 
affidavit before a justice of the x>eace of the Commonwealth of 
Kentucky in support of a claim against the United States. It 
was contended that the justice of the peace, an officer of the State, 
had no authority under the acts of Congress to administer oaths, 
and that, therefore, perjury could not be laid in respect to a false 
affidavit before such officer. It appeared, however, that the Sec- 
retary of the Treasury had established, as a regulation for the 
government of his department and its officers in their action upon 
claims, that affidavits taken before any justice of the peace of any 
of the States should be received and considered in support of such 
claims. And upon this the conviction of perjury was sustained, 
Mr. Justice McLean alone dissenting. It was held that the Sec- 
retary had power to establish the regulation, and that the effect 
of it was to make the false affidavit before the justice of the peace 
perjury within the scope of the statute, and this notwithstanding 
the fact that such justice of the peace was not an officer of the 
United States. Much stronger is the case at bar, for the tribunal 
was composed of officers of the government of the United States; 
it was created by the land department in pursuance of express 
authority from the acts of Congress. This perjury was not merely 
a wrong against that tribunal or a violation of its rules or re- 
quirements; the tribunal and the contest only furnished the oppor- 
tunity and the occasion for the crime, which was a crime defined 
in and denounced by the statute. 
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''Nor is there anything in the case of United States v. Eaton, 
144 U. S. 677, 688, conflicting with the views herein expressed. 
In that case the wrong was in the violation of a duty imposed 
only by a regulation of the Treasury Department. There was an 
act entitled 'An act defining butter; also imposing a tax upon and 
regulating the manufacture, sale, importation and exx>ortation 
of oleomargarine,' which contained several sections forbidding par- 
ticular acts, and imposing penalties for violation thereof. And in 
addition there was a general provision in section 18 that 'if a 
party shall knowingly, or wilfully, omit, neglect, or refuse to do, 
or cause to be done, any of the things required by law in the 
carrying on or conducting of his business, or shall do anything 
by this act prohibited, ... he shall pay a penalty,' etc. There 
was authority given to the Commissioner of Internal Revenue to 
make all needful regulations for carrying into effect the act. In 
pursuance of that authority the Commissioner required the keep- 
ing of a book in a certain form, and the making of a monthly 
return — ^matters which were in no way referred to in the various 
sections of the statute prescribing the duties resting upon the 
manufacturer or dealer in oleomargarine, although subsequently 
to this statute, and subsequently to the offence complained of, and 
on October 1, 1890, Congress passed an act, by section 41 of which 
wholesale dealers in oleomargarine were required to keep such 
books and render such returns in relation thereto as the Commis- 
sioner of Internal Revenue should require. It was held by this 
court that the regulation prescribed by the Commissioner of Inter- 
nal Revenue, under that general grant of authority, was not suffi- 
cient to subject one violating it to punishment under section 18. 
It was said by Mr. Justice Blatchford, speaking for the court: 
'It is necessary that a sufficient statutory authority should exist 
for declaring any act or omission a criminal offence; and we do 
not think that the statutory authority in the present case is suffi- 
cient. If Congress intended to make it an offence for wholesale 
dealers in oleomargarine to omit to keep books and render returns 
as required by regulations to be made by the Commissioner of 
Internal Revenue, it would have done so distinctly, in connection 
with an enactment such as that above recited, made in section 41 
of the Act of October 1, 1890. 

" 'Regulations prescribed by the President and by the heads 
of departments, under authority granted by Congress, may be 
regulations prescribed by law, so as lawfully to support acts done 
under them and in accordance with them, and may thus have, in 
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a proper sense, the force of law ; but it does not follow that a thing 
required by them is a thing so required by law as to make the 
neglect to do the thing a criminal offence in a citizen, where a 
statute does not distinctly make the neglect in question a criminal 
offence. ' 

**This, it will be observed, is very different from the case at bar, 
where no violation is charged of any regulation made by the de- 
partment. All that can be said is that a place and an occasion 
and an opportunity were provided by the regulations of the de- 
partment, at which the defendant committed the crime of per- 
jury in violation of section 5392. We have no doubt that false 
swearing in a land contest before the local land office in respect 
to a homestead entry is perjury within the scope of said section." 

The act before us is on its face an act for levying taxes, and 
although it may operate in so doing to prevent deception in the 
sale of oleomargarine as and for butter, its primary object must 
be assumed to be the raising of revenue. And, considered as a 
revenue act, the designation of the stamps, marks and brands is 
merely in the discharge of an administrative function and falls 
within the numerous instances of regulations needful to the 
operation of the machinery pi particular laws, authority to make 
which has always been recognized as within the competency of 
the legislative power to confer. United States v. Symonds, 120 
U. S. 46; Ex parte Beed, 100 U. S. 13; Smith v. Whitney, 116 
U. S. 167; Wayman v. Southard, 10 Wheat. 1. 

We concur with the Court of Appeals that this provision does 
not differ in principle from those of the Internal Revenue laws, 
which direct the Commissioner of Internal Revenue to prepare 
suitable stamps to be used on packages of cigars, tobacco and 
spirits; to change such stamps when deemed expedient; and to 
devise and regulate the means for affixing them. Rev. Stat. §§ 3312, 
3395, 3445, 3446, etc. 

By section 3446, the Secretary and the Commissioner were em- 
powered to alter or renew or change the form, style and device 
**of any stamp, mark or label used under any provision of the 
laws relating to distilled spirits, tobacco, snuff and cigars, when 
in their judgment necessary for the collection of revenue taxes and 
the prevention or detection of frauds thereon ; and may make and 
publish such regulations for the use of such mark, stamp or label 
as they iSnd requisite"; and by the act of March 1, 1879, 20 Stat. 
327, 351, c. 125, § 18, the section was amended so as to provide 
that the Commissioner, with the approval of the Secretary, might 
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* 'establish and, from time to time, alter or change the form, style, 
character, material and device of any stamp, mark or label nsed 
imder any provision of the laws relating to internal revenue/* 
The oleomargarine legislation does not differ in character from 
this, and the object is the same in both, namely, to secure revenue 
by internal taxation and to prevent fraud in the collection of 
such revenue. Protection to purchasers in respect of getting the 
real and not a spurious article cannot be held to be the primary 
object in either instance, and the identification of dealer, sub- 
stance, quantity, etc., by marking and branding must be regarded 
as means to effectuate the objects of the act in respect of revenue. 
And we are of opinion that leaving the matter of designating 
the marks, brands and stamps to the Commissioner, with the ap- 
proval of the Secretary, involved no unconstitutional delegation 
of power. 

Writ denied. 



UNITED STATES V. SYMONDS. 

Supreme Court of the United States. October, 1886. 
120 U. S. 46. 

Appeal from the Court of Claims. 

Mr. Justice Hablan delivered the opinion of the court. 

The question in this case is, whether certain services of the ap- 
pellee, a lieutenant in the navy of more than five years' standing, 
were performed "at sea" within the meaning of Par. 1556 of the 
Bevised Statutes. 

This suit was brought by appellee to recover the difference be- 
tween pay for sea and shore duty as regulated by paragraph 1556 
of the Bevised Statutes. 

Section 1571 of the Bevised Statutes, which is a reproduction 
of the third section of an act of June 1, 1860, increasing and regu- 
lating the pay of the navy, 12 Stat. 27, provides that '*no service 
shall be regarded as sea service except such as shall be performed 
at sea, under the orders of a department and in vessels employed 
by authority of law." It is not disputed that the services of 
Symonds were performed under the orders of the secretary of 
the navy, and in a vessel employed with authority of law. If 
8 
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they were performed '*at sea," his compensation therefor is abso- 
lutely fixed by paragraph 1556. Does the statute confer upon the 
secretary of the navy, acting alone or by direction of the Presi- 
dent, the power to declare a particular service to be shore service 
if, in fact, it was performed by the officer ''when at sea,'* under 
the orders of the department and in a vessel employed with author- 
ity of law? By the navy regulations of 1876, it was declared that 
duty on board a sea-going vessel of the navy in commission, on 
board a practice ship at sea, or on board a coast-survey vessel 
actually employed at sea, will be regarded by the department as 
sea service.*' p. 85. Assuming that the first clause of that regu- 
lation contemplates services at sea under the orders of the depart- 
ment in a vessel employed with authority of law, it is clear that 
all the different kinds of services described therein are services 
performed at sea in the meaning of paragraph 1556. But they are 
to be deemed such, not because the secretary of the navy has an- 
nounced that the department will so regard them, but because 
they are, in fact, services performed at sea, and not on shore. If 
the regulations of 1876 had not recognized services *'on board a 
practice ship at sea" as sea services, the argument in behalf of 
the government would imply that they could not be regarded by 
the courts, or by the proper accounting officers, as sea services; 
in other words, that the secretary of the navy could fix, by order, 
and conclusively, what was and what was not sea service. But 
Congress certainly did not intend to confer authority upon the 
secretary of the navy to diminish an officer's compensation, as es- 
tablished by law, by declaring that to be shore service which was, in 
fact, sea service, or to increase his compensation by declaring that to 
be sea service which was, in fact, shore service. The authority 
of the secretary to issue orders, regulations and instructions, with 
the approval of the President, in reference to matters connected 
with the naval establishment, is subject to the condition necessarily 
implied, that they must be consistent with the statutes which have 
been enacted by Congress in reference to the navy. He may, with 
the approval of the President, establish regulations in execution 
of, or supplementary to, but not in conflict with, the statutes de- 
fining his powers or conferring rights upon others. The contrary 
has never been held by this court. What we now say is entirely 
consistent with Chratiot v. United States, 4 How. 80, and Ex parte 
Beed, 100 U. S. 13, upon which the government relies. Referring 
in the first case to certain army regulations, and in the other to 
certain navy regulations, which had been approved by Congress 



UNITED STATES V. SYMONDS. 115 

the court observed that they had the force of law. See also Smith 
V. Whitney, 116 U. S. 181. In neither case, however, was it held 
that such regulations, when in conflict with the acts of Congress, 
could be upheld. If the services of Symonds were, in the mean- 
ing of the statute, performed **at sea,'' his right to the compen- 
sation established by law for sea service is as absolute as is the 
right of any other officer to his salary as established by law. The 
same observations may be made in reference to the order of the 
secretaiy of the navy of July 7, 1882, which — ^without modifying 
the previous order that Symonds should perform the duties of 
executive officer of the New Hampshire — declared that that ship 
would not be considered as in commission for sea service after 
August 1, 1882. It does not appear that the secretary had any 
purpose, by his order, to affect the pay of the officers of the ship 
as fixed by the statute. Other reasons doubtless suggested the 
propriety or necessity of its being issued. But this order is relied 
upon here as depriving Symonds of the right of sea pi^ after 
the date last named. For the reasons stated, that order could not 
convert the services of Symonds from sea services into shore ser- 
vices, if they were, in fact, performed when *'at sea." 

We concur in the conclusion reached by the Court of Claims, 
namely, that the sea-pay given in paragraph 1556 may be earned 
by services performed under the orders of the navy department 
in a vessel employed, with authority of law, in active service in 
bays, inlets, roadsteads, or other arms of the sea, under the gen- 
eral restrictions, regulations and requirements that are incident 
or peculiar to service on the high sea. It is of no consequence, in 
this case, that the New Hampshire was not, during the period in 
question, in such condition that she could be safely taken out to 
sea beyond the main land. She was a training ship, anchored in 
Narragansett Bay during the whole time covered by the claim of 
appellee, and was subject to such regulations as would have been 
enforced had she been put in order and used for purposes of cruis- 
ing, or as a practice ship at sea. Within the meaning of the law 
Symonds, when performing his duties as executive officer of the 
New Hampshire was "at sea.'' 

Judgment affirmsd. 
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CAMPBELL V. UNITED STATES. 

Supreme Court of the United States. October, 1882. 
107 United States, 407. 

Mr. Justice Miller delivered the opinion of the court 
The fourth section of the act of Aug. 5, 1861, c. 45, reads as 
follows: ''That from and after the passage of this act there 
9hall be allowed, on all articles wholly manufactured of materials 
imported, on which duties have been paid, when exported, a draw- 
back equal in amount to the duty paid on such materials, and 
no more, to be ascertained under such regulations as shall be pre- 
scribed by the Secretary of the Treasury: Provided, that ten 
per centum on the amount of all drawbacks so allowed shall be re- 
tained for the use of the United States by the collectors paying 
such drawbacks respectively." 

On the 22d of Januar]^, 1862, the Secretary established such 
regulations as he deemed appropriate. 

George W. Campbell and George A. Thayer, survivors of Lud- 
low D. Campbell, deceased, sued in the Court of Claims for a draw- 
back on account of large amounts of linseed cake made by them 
out of linseed imported from a foreign country, and which cake 
they exported to London. 

Their x>etition was dismissed by that court, on the ground, as 
stated in their opinion, that it was not a case of which they had 
jurisdiction. 

The court, however, did entertain jurisdiction of the case; an 
answer was filed on behalf of the United States denying the alle- 
gations of the petition, testimony was taken, and a full and elab- 
orate finding of facts was made, and on this the court, as a con- 
clusion of law, find that for want of jurisdiction of the subject- 
matter the petition is dismissed. 

This finding of facts shows that in the months of September, 
October, November and December, 1870, claimants imported from 
Calcutta large quantities of linseed, for which they paid the duty 
of sixteen cents per hundred pounds according to law, which was 
by them, without intermixture with any other linseed or other 
material, manufactured into linseed oil and linseed cake, of the 
latter of which article there was produced therefrom 5,156,585 
I)Ounds. 
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It was for the exportation of part of this latter product that 
the drawback is claimed in this suit. As, however, this was done 
hy several shipments at different times, and as the finding of facts 
is precisely the same in the case of each shipment, except as to 
-date, quantity, and the name of the vessel, we give here verbatim 
the finding as to the first: 

**0n the nineteenth day of January, 1871, the claimants and 
said Ludlow D, Campbell were the owners of and had in their 
possession 447,712 pounds of linseed cake, being parcel of the 
aforesaid 5,156,585 pounds, and desiring and intending to export 
the same from New York to London for the benefit of the draw- 
back authorized by the fourth section of the *Act to provide in- 
creased revenue from imports to pay interest on the public debt, 
and for other purposes,' approved August 5, 1861, duly presented 
to and lodged with the collector of customs for the port of New 
York, before putting or lading any of the said cake on board any 
vessel for exportation, an entry of said linseed cake for export by 
the ship 'Sterling Castle,' which was accompanied with the cer- 
tificate and oath required by, and was in all respects in conformity 
with the regulations prescribed by the Secretary of the Treasury, 
in pursuance of the requirement of the fourth section of said act, 
and the said claimants and said Ludlow D. Campbell in all re- 
spects conformed to such regulations in respect to drawback, 
which allowance had been by said regulations fixed at seventeen 
-cents per one hundred pounds, and made payable by the United 
States thirty days after clearance of the vessel by which lexporta- 
tion was made, but the said collector, acting under instructions 
from the Secretary of the Treasury, given on the fifth day of De- 
cember, 1870, wholly refused to perform or cause to be performed 
in any manner any other act than the receipt of said entry pre- 
scribed by said regulations to be done, or caused to be done, by a 
collector of customs under the said fourth section of said act. 

''Thereafter, in the month of January, 1871, the said 447 712 
pounds of linseed cake were shipped by the claimants and said 
Ludlow D. Campbell, on the said ship 'Sterling Castle, ' which 
vessel, with said linseed cake on board, cleared at the customhouse 
at the port of New York for London on the thirtieth day of Janu- 
ary, 1871, and said cake was thereupon exported and carried by 
said vessel from New York to the port of London, in England, 
and there discharged and delivered, and no part thereof has been 
at any time relanded in any port or place within the limits of 
the United States.'* 
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The argument of counsel for the United States ib, that until 
the ofiScers of the customs comply with all the regulations of the 
Secretary of the Treasury, and the collector issues the drawback 
certificate, the law imposes upon the United States no obligation, 
vto pay anything for such drawback; that the law conferred upon 
the Secretary the right to make the regulations, and the collector 
the power to make the certificate for payment of drawlwick, and 
that the refusal of the collector to perform the duties imposed upon 
him preliminary to making his certificate, and then refusing the 
certificate, totally defeats the claim of the party, who, by the law,, 
is guaranteed a right to his drawback, and who has complied with 
all that the law requires of him to secure and enforce it. To the 
same effect is the opinion of the Court of Claims. 

It would be a curious thing to hold that Congress, after clearly 
defining the right of the importer to receive drawback upon sub- 
sequent exportation of the imported article on which he had paid 
duty, had empowered the Secretary by regulations, which might 
be proper to secure the government against fraud, to defeat totally 
the right which Congress had granted. If the regulations of them- 
selves worked such a result, no court would hesitate to hold them 
invalid as being altogether unreasonable. 

But the regulations in this case are not unreasonable, nor do 
they interpose any obstacle to the full assertion and adjustment 
of plaintiff's right. It is the order of the Secretary of the Treas- 
ury forbidding the collector to proceed under these regulations 
or in any other mode, which is the real obstacle. Is that order a 
defence to this action t Can the Secretary, by this order, da 
what he could not do by regulations — repeal or annul the law? 
Can he thus defeat the law he was appointed to execute, by mak- 
ing regulations, and then, by ordering his officers not to act 
under them, and not to act at all, place himself above the law 
and defy itt 

We think the Court of Claims has jurisdiction of such a claim : 
1. Because it is founded on a law of Congress; and, 2. Because 
the facts found in this case raise an implied contract that the 
United States will refund to the importer the amount he paid to 
the government. 

The finding of the court is that, by the regulations, this allow- 
ance of drawback had been fixed at seventeen cents per hundred 
pounds. 

The act of Congress having declared that on exportation there 
shall be allowed a drawback equal in amount to the duty paid 
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on such material, and the Secretary- having established by a regula- 
tion that, as regarded the cake resulting from the manufacture of 
the linseed into oil and cake, the latter represents at seventeen 
cents per hundred pounds the duty on the imported seed so con- 
verted into cake, there resulted a contract that when exported 
the government would refund, repay, pay back, this amount as a 
drawback to the importer. If this be not so, it is because it is 
impossible to make a contract when the details of its execution or 
performance are left to officers who refuse to carry them out. 

So it is equally clear that this claim is founded on the law allow- 
ing drawback. 

The Court of Claims makes the mistake of supposing that the 
claim is founded on the regulations of the Secretary of the Treas- 
ury. This view cannot be sustained. It is the law which gives 
the right, and the fact that the customs officers refuse to obey these 
regulations cannot defeat a right which the act of Congress gives. 

It is an error to suppose that the officers of customs, including 
the Secretary, are in regard to this law created a special tribunal 
to ascertain and decide conclusively upon the right to drawback. 
Their function is entirely ministerial. They are authorized to pass 
upon no question essential to the claimant's right so as to conclude 
him in a court of comi)etent jurisdiction. From the moment he 
presents his sworn entry, they simply ascertain quantities, identify 
and mark packages, accept bonds and sureties, and see that the 
exported article leaves the port in the ship. These and like duties 
being discharged, it is the collector's duty — ^a mere ministerial 
function — ^to give the certificate of drawback. The amount of it 
is fixed at seventeen cents per hundred pounds by the regulation ; 
he has nothing to do but to calculate the amount ai that rate on 
the number of pounds shipped. He exercises no judicial or qiMsi 
judicial function. He concludes nobody's rights, and has no power 
to do so. The rights which the law gives cannot be defeated by 
his refusal to act, nor by his decision that no drawback was due. 

Neither the act of Congress, nor any rule of construction known 
to us, makes the claimant's right, when the facts on which it de- 
pends are clearly established, to turn upon the view which the col- 
lector, or the Secretary, or both combined, may entertain of the 
law upon that subject, and much less upon their arbitrary refusal 
to perform the services which the law imposes on them. 

A suggestion is made that the right to enforce the drawback in 
the court is affected by the fact that it is a gratuity. 
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It has never been supposed that there was a gratuity in all the 
cases where imports are free of duty. The purpose of the draw- 
back provision is to make duty free, imports which are manufac- 
tured here and then returned whence they came or to some other 
foreign country — articles which are not sold or consumed in the 
United States. The linseed in this case was bought abroad and 
imported for the purpose of being manuf actured, and the product 
immediately sent out of the country. The drawback provision 
was simply a mode of making the linseed so imported and exported 
without distribution in the country duty free, and we see no 
gratuity in the case. 

But, if it were a free gift, it is not for the officers of the govern- 
ment to defeat the will of Congress on this subject by refusing to 
execute the law. 

We are of opinion that the facts found by the Court of Claims 
establish the right of appellants to recover a judgment for the ex- 
ported cake at the rate of seventeen cents per hundred pounds; 
€md the cause is remanded with directions to enter such a judg- 
ment. 



DUNLAP V. UNITED STATES. 

Supreme Court of the United States. February, 1699. 
173 United States 65. 

Dunlap was, and has been for many years^ '^engaged in the 
manufacture of a product of the arts biown and described as 
*stiflE hats,' '* in Brooklyn, New York. Between August 28, 1894, 
and April 24, 1895, he used 7,060.95 proof gallons of domestic 
alcohol to dissolve the shellac required to stiffen hats made at his 
factory. An interval revenue tax of ninety cents per proof gal- 
lon had been paid upon 2,604.17 gallons before August 28, 1894, 
making $2,344.40, and a tax of one dollar and ten cents per proof 
gallon had been paid upon the remaining 4,456.78 gallons after 
August 28, 1894, making $4,900.81, or $7,245.21 in all. In Oc- 
tober, 1894, Dunlap notified the Collector of Internal Revenue of 
the First District of New York that he was using domestic alco- 
hol at his factory, and that under section 61 of the act of August 
28, 1894, c. 349, 28 Stat. 509,567, he claimed a rebate of the in- 
ternal revenue tax paid on said alcohol, and he requested the col- 
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lector to take such official action relative to inspection and surveit 
lance as the law and regulations might require. Subsequently he 
tendered to the collector affidavits and other evidence tending to 
show that he had used the aforesaid quantity of alcohol in his 
business^ together with stamps showing payment of tax thereon, 
and he requested the collector to visit the factory and satisfy him- 
self by an examination of the books, or in any other manner, that 
the alcohol had been used as alleged. He also requested payment 
of the amount of tax appearing from the stamps to have been paid. 
The collector declined to entertain the application, and Dunlap 
filed a petition in the Court of Claims to recover the full amount 
of the tax which had been paid as shown by the stamps, which, on 
December 6, 1897, was dismissed, whereupon he took this appeal. 

Mr. Chief Justice Fulleb, after stating the case, delivered the 
opinion of the court. 

Section 61 of the act of August 28, 1894, reads as follows : 

''Any manufacturer finding it necessary to use alcohol in the 
arts, or in any medicinal or other like compound, may use the same 
imder regulations to be prescribed by the Secretary of the Treas- 
ury, and on satisfying the collector of internal revenue for the 
district wherein he resides or carries on business that he has com- 
plied with such regulations and has used such alcohol therein, and 
exhibiting and delivering up the stamps which show that a tax 
has been paid thereon, shall be entitled to receive from the Treas- 
nry of the United States a rebate or repayment of the tax so paid." 

The Court of Claims held that as the rebate provided for was 
to be paid only on alcohol used ''under regulations to be prescribed 
by the Secretary of the Treasury,'* and as this alcohol had not 
been so used, there could be no recovery. 

There were no regulations in respect to the use of alcohol in the 
arts at the time this alcohol was used, but it is contended that the 
right to repayment was absolutely vested by the statute, dependent 
on the mere fact of actual use in the arts, and not on use in com- 
pliance with regulations. So that during such period of time as 
might be required for the framing or regulations, or as might 
elapse if additional legislation were found necessary, all alcohol 
nsed in the arts would be free from taxation, although the exemp- 
tion applied only to regulated use. But if the right of the manu- 
facturer could not enure without regulations, and Congress had 
left it to the Secretary to determine whether any which he could 
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prescribe and enforce would adequately protect the revenue and 
the manufacturers, and he had concluded to the contrary; or, if he 
had found that it was not practicable to enforce such as he bcs 
lieved necessary, without further legislation, then it is obvious the 
right to the rebate would not attach; in any view the right was 
not absolute, but was conditioned on the performance of an ex- 
ecutive act, and the absence of performance left the condition of 
fhe existence of the right unfulfilled. 

In the case before us the first condition was that the alcohol 
should have been used by the manufacturer in accordance with 
regulations; and as that condition was not fulfilled, it is difficult 
to hold that any justifiable right by action in assumpsit arose. 

This is the result of the section taken in its literal meaning, and 
as the rebate constituted in effect an exemption from taxation, we 
perceive no ground which would justify a departure from the plain 
words employed. 

Nor are we able to see that the letter of the statute did not fully 
disclose the intent. 

This section was one of many relating to the taxation of dis- 
tilled spirits, which imposed a higher tax and introduced certain 
new requirements in regard to regauging, general bonded ware- 
houses, etc., the object to derive more revenue from spirits used as 
beverages being perfectly clear; and the general intention to fore- 
go the revenue that had been previously derived from spirits used 
in the arts could only be carried out in consistency with the gen- 
eral tenor of the whole body of laws regulating the tax on distilled 
spirits, which undertook to guard the revenue at all points, and 
which required from the officers of the Government evidence that 
everything had been correctly done. The regulations contem- 
plated by section 61 were regulations to insure the boiva fide use 
in the arts, etc., of all alcohol on which a rebate was to be paid 
and to prevent such payment on alcohol not so used; and these 
were to be specific regulations under that section, and could not 
otherwise be framed than in the exercise of a large discretion 
based on years of experience in the Treasury Department. 

Since, as counsel for Government argue, the peculiar nature of 
alcohol itself, the materials capable of being distilled being plenti- 
ful, the process of distillation easy, and the profit, if the tax were 
evaded, necessarily great, had led in the course of thirty years 
to a minute and stringent system of laws, aimed at protecting the 
Government in every particular, it seems clear that when Congress 
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undertook to provide for refunding the tax on alcohol when used 
in the arts, it manifestly regarded adequate regulations to prevent 
loss through fraudulent claims as ahsolutely an essential prerequi- 
site, and may reasonably be held to have left it to the Secretary 
to determine whether or not such regulations could be framed, and 
if so, whether further legislation would be required. It is true 
that the right to the rebate was derived from the statute, but it 
was the statute itself which postponed the existence of the right 
until the Secretary had prescribed regulations if he found it prac- 
ticable to do so. 

As soon as the act of August 28, 1894, became a law, without the 
approval of the President, Congress adjourned, and at its first 
meeting thereafter the Secretary reported a draft of the regula- 
tions he desired to prescribe, stating that their enforcement would 
cost at last half a million of dollars annually, for which no appro- 
priation was available, and that therefore he could not execute the 
section until Congress took further action, and he transmitted the 
correspondence between himself and the Commissioner, including 
his letter of October 6, 1894, instructing the Commissioner to take 
BO action regarding the matter. 

Congress was thus distinctly informed that no claims for re- 
bate would be entertained in the absence of further legislation, 
but none such was had, and finally, on June 3, 1896, section 61 
was repealed, and the appointment of a joint select committee 
was authorized to "consider all questions relating to the use of 
alcohol in the manufactures and arts free of tax, and to report 
their conclusions to Congress on the first Monday in December, 
eighteen hundred and ninety-six," with power to ** summon wit- 
nesses, administer oaths, print testimony or other information." 
29 Stat 195, c. 310. 

....••••a* ' 

If the duty of the Secretary to prescribe regulations was merely 
ministerial, and a mandamus could, under circumstances, have 
issued to compel him to discharge it, would not the judgment at 
which he arrived, the action which he took, and his reference of 
the matter to Congress, have furnished a complete defence ? But 
it is insisted that by reason of the exercise of discretionary power 
necessarily involved in prescribing regulations as contemplated, 
the Secretary could not have been thus compelled to act* We think 
the argument entitled to great weight, and that it demonstrates 
the intention of Congress to leave the entire matter to the Treas- 
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ury Department to ascertain what would be needed in order to 
carry the section into effect. Nothing could have been further 
from the mind of Congress than that repayment must be made on 
the unregulated use of alcohol in the arts, if in the judgment of 
the Department, as the matter stood, such use could not be regu- 
lated. 

All this^ however, only tends to sustain the conclusion of the 
Court of Claims that this was not the case of a right granted 
in praesenti to all persons who might, after the passage of the law, 
actually use alcohol in the arts, or in any medicinal or other like 
compounds, to a rebate or repayment of the tax paid on such alco- 
hol, but that the grant of the right was conditioned on use in com- 
pliance with regulations to be prescribed, in the absence of which 
the right could not vest so as to create a cause of action by reason 
of the unregulated use. The decisions bearing on the subject are 
examined and discussed in the opinion of the Court of Claims, and 
we do not feel called on to recapitulate them here. 

Jvdgment affirmed. 

Mr. Justice Bbown, Mr. Justice Whtte, Mr. Justice Pbokham 
and Mr. Justice McE]enna dissented. 



3. Legal Effect of the Determinations of Heads of Departments. 

BATES & GUILD CO. V. PAYNE. 

'Appeal from the Court of Appeals of the District of Columbia. 
Supreme Court of the United States. 1903. 

194 V. S. 107. 

This was a bill to compel the recognition by the Postmaster Gen- 
eral of the right of a plaintiff corporation to have a periodical 
publication, known as ^'Masters in Music,'' received and transmit- 
ted through the mails as matter of the second class, and to enjoin 
defendant from enforcing an order, theretofore made by him, 
denying it entry as such. This case took the same course as the 
preceding ones. 31 Wash. L. Rep. 395. 

Mr. Justice Brown delivered the opinion of the court. 

The Postmaster General placed his refusal to allow this maga- 
zine to be transmitted as second class mail matter upon the ground 
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that each number was complete in itself^ had no connection with 
other numbers save in the circumstance that they all treated of 
masters in music, and that these issues were in fact sheet music 
disguised as a periodical, and should be classified as third class 
mail matter. 

We think that, although the question is largely one of law, de- 
termined by a comparison of the exhibit with the statute, there is 
some discretion left in the Postmaster Qeneral with respect to 
the classification of such publications as mail matter, and that 
the exercise of such discretion ought not to be interfered with 
unless the court be clearly of opinion that it was wrong. The Post- 
master General is charged with the duty of examining these pub- 
lications and of determining to which class of mail matter they 
properly belong; and we think his decision should not be made 
the subject of judicial investigation in every case where one of 
the parties thereto is dissatisfied. The consequence of a different 
rule would be that the court might be flooded by appeals of this 
kind to review the decision of the Postmaster Qeneral in every 
individual instance. In the case of American School of Magnetic 
Healing v. McAnnidty, 187 U. S. 94, 104, the Post Office authori- 
ties were held to have acted beyond their authority in rejecting 
all correspondence with the plaintiff upon the subject of the treat- 
ment of diseases by mental action; but while it was said in that 
case that the question involved was a legal one, it was intimated 
that something must be left to the discretion of the Postmaster 
General. 

It has long been the settled practice of this court in land cases 
to treat the findings of the Land Department upon questions of 
fact as conclusive, although such proceedings involve, to a certain 
extent, the exercise of judicial power. 

But there is another class of cases in which the rule is some- 
what differently, and perhaps more broadly, stated, and that is, 
that where Congress has committed to the head of a department 
certain duties requiring the exercise of judgment and discretion, 
Ids action thereon, whether it involve questions of law or fact, will 
not be reviewed by the courts, unless he has exceeded his authority 
or this court should be of opinion that his action was clearly 
wrong. In the early case of Decatur v. Paulding, 14 Pet. 497, it 
was said that the official duties of the head of an executive de- 
partment, whether imposed by act of Congress or resolution, are 
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not mere ministerial duties; and, as was said by this court in the 
recent case of Riverside OH Co. v, Hitchcock, 190 U. B. 316, 324: 
'* Whether he decided right or wrong is not the question. Having 
jurisdiction to decide at all, he had necessarily jurisdiction, and 
it was his duty to decide as he thought the law was, and the 
courts have no power whatever under those circumstances to re- 
view his determination by mandamus or injunction." 

The rule upon this subject may be summarized as follows: That 
where the decision of questions of fact is committed by Congress 
to the judgment and discretion of the head of a department, his 
decision thereon is conclusive ; and that even upon mixed questions 
of law and fact, or of law alone, his action will carry with it a 
strong presumption of its correctness, and the courts will not 
ordinarily review it, although they may have the power, and will 
occasionally exercise the right of so doing. 

Upon this principle, and because we thought the question in- 
volved one of law rather than of fact, and one of great general 
importance, we have reviewed the action of the Postmaster Gen- 
eral in holding serial novels to be books rather than periodicals; 
but it is not intended to intimate that in every case hereafter aris- 
ing the question whether a certain publication shall be considered 
a book or a periodical shall be reviewed by this court. In such 
case the decision of the Post Office Department, rendered in the 
exercise of a reasonable discretion, will be treated as conclusive. 

While, as already observed, the question is one of doubt, we 
think the decision of the Postmaster General, who is vested by Con- 
gress with the power to exercise his judgment and discretion in 
the matter, should be accepted as final. The decree of the Court 
of Appeals is therefore 

Affiffned. 

Mr. 'Justice Harlan (with whom concurred The Chief Justice) 
dissenting. 
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UNITED STATES V. JU TOY. 

Supreme Court of the United States. May, 1905. 
198 United States 253. 

Mr. Justice Holmes delivered the opinioB of the court. 

This case comes here on a certificate from the Circuit Court of 
'Appeals presenting certain questions of law. It appears that the 
appellee, being detained by the master of the Steamship Doric for 
return to China presented a petition for Jiabeas corpus to the Dis- 
trict Court, alleging that he was a native-born citizen of the Uni- 
ted States, returning after a temporary departure, and was denied 
permission to land by the collector of the port of San Francisco. 
It also appears from the petition that he took an appeal from the 
denial, and that the decision was aflBrmed by the Secretary of 
Commerce and Labor. No further grounds are stated. The writ 
issued and the United States made return, and answered showing 
all the proceedings before the Department, which are not denied 
to have been in regular form, and setting forth all of the evidence 
and the orders made. The answer also denied the allegations of 
the petition. Motions to dismiss the writ were made on the grounds 
that the decision of the Secretary was conclusive and that no abuse 
of authority was shown. These were denied, and the District 
Court decided seemingly on new evidence, subject to exceptions, 
that Ju Toy was a native-bom citizen of the United States. An 
api>eal was taken to the Circuit Court of Appeals alleging errors 
the nature of which has been indicated. Thereupon the latter 
court certified the following questions: 

We assume in what we have to say, as the questions assume, 
that no abuse of authority of any kind is alleged. That being out 
of the case, the first of them is answered by the case of United 
States V. Sing Tuck, 194 U. S. 161, 170: **A petition for habeas 
corpus ought not to be entertained, unless the court is satisfied 
that the petitioner can make out at least a prima facie case." This 
petition should have been denied on this ground, irrespective of 
what more we have to say, because it alleged nothing except citi- 
zenship. It disclosed neither abuse of authority nor the existence 
of evidence not laid before the Secretary. It did not even set forth 
that evidence or allege its effect. But as it was entertained and the 
District Court found for the petitioner it would be a severe measure 
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to order the petition to be dismissed on that ground now, and we 
pass on to further considerations. 

The broad question is presented whether or not the decision of 
the Secretary of Commerce and Labor is conclusive. It was held 
in United States v. Sing Tuck, 194 U. S. 161, 167, that the act of 
August 18, 1894, c. 301, § 1, 28 Stat. 372, 390, purported to make 
it so but whether the statute could have that effect constitution- 
ally was left untouched except by a reference to cases where an 
opinion already had been expressed. To quote the latest first, in 
The Japanese Immigrant Case (Yamataya v. Fisher), 189 tl. S. 
86, 97, it was said: **That Congress may exclude aliens of a par- 
ticular race from the United States; prescribe the terms and con- 
ditions upon which certain classes of aliens may come to this coun- 
try ; establish regulations for sending out of the country such aliens 
as come here in violation of law; and commit the enforcement of 
such provisions, conditions and regulations exclusively to execu- 
tive officers, without judicial intervention, are principles firmly 
established by the decisions of this court.'' See also Turner v. 
Waiiam^, 194 U. S. 279, 290, 291; Chin Bah Kan v. Vnited States, 
186 U. S. 193, 200. In Fok Young Yo v. United States, 185 U. S. 
296, 304, 305, it was held that the decision of the collector of cus- 
toms on the right of transit across the territory of the United 
States was conclusive, and, still more to the point, in Lem Moon 
Sing V. United States, 158 U. S. 538, where the petitioner for 
habeas corpus alleged facts which, if true, gave him a right to en- 
ter and remain in the country, it was held that the decision of the 
collector was final as to whether or not he belonged to the privi- 
leged class. 

It is true that it may be argued that these cases are not directly 
conclusive of the point now under decision. It may be said that 
the parties concerned were aliens, and that although they alleged 
absolute rights, and facts which it was contended went to the 
jurisdiction of the officer making the decision, still their rights 
were only treaty or statutory rights, and therefore were subject 
to the implied qualification imposed by the later statute, which 
made the decision of the collector with regard to them final. The 
meaning of the cases and the language which we have quoted is 
not satisfied by so narrow an interpretation, but we do not delay 
upon them. They can be read. 

It is established, as we have said, that the act purports to make 
the decision of the Department final, whatever the ground on 
which the right to enter the country is claimed — ^as well when it 
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is citizenship as when it is domicil and the belonging to a class 
excepted from the exclusion acts. United States v. Sing Tuck, 194 
U. S. 161, 167; Lem Moon Sing v. United States, 158 U. S. 538, 
546, 547. It also is established by the former case and others 
which it cites that the relevant portion of the fact of August 18, 
1894, c. 301, is not void as a whole. The statute has been upheld 
and enforced. . . . 

In view of the cases which we have cited it seems no longer open 
to discuss the question prox>ounded as a new one. Therefore we 
do not analyze the nature of the right of a person presenting him- 
self at the frontier for admission. In re Boss, 140 U. S. 453, 464. 
But it is not improper to add a few words. The petitioner, al- 
though physically within our boundaries, is to be regarded as if 
he had been stopped at the limit of our jurisdiction and kept there 
while his right to enter was under debate. If, for the purpose of 
argument, we assume that the Fifth Amendment applies to him 
and that to deny entrance to a citizen is to deprive him of liberty, 
we nevertheless are of opinion that with regard to him due pro- 
cess of law does not require a judicial trial. That is the result of 
the cases which we have cited and the almost necessary result of 
the power of Congress to pass exclusion laws. That the decision 
may be entrusted to an executive officer and that his decision is 
due process of law was affirmed and explained in Nishimura Ekiu 
V. United States, 142 U. S. 651, 660, and in Fong Yue Ting v. 
United States, 149 U. S. 698, 713, before the authorities to which 
we have already referred. It is unnecessary to repeat the often 
quoted remarks of Mr. Justice Curtis, speaking for the whole court 
in Murray ^s Lessee v. Hoboken Land & Improvement Co,, 18 How. 
272, 280, to show that the requirement of a judicial trial does not 
prevail in every case. . . . 

We are of opinion . . . that the writ should be dismissed, 
9A it should have been dismissed in this case. 

It will he so certified. 

Mr. Justice Brewer, with whom Mr. Justice Peckham con- 
curred, dissenting. 

I am unable to concur in the views expressed in the foregoing 
opinion, and, believing the matter of most profound importance, I 
give my reasons therefor. 

The proposition presented by these questions is that unless the 
petitioner for a writ of habeas corpus shows that the immigration 
9 
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officers have been guilty of unlawful action or abuse of their dis- 
cretion or powers, the writ must be denied and the petitioner ban- 
ished from the country. In order to see what action is lawful I 
refer to the rules prescribed under the authority hereinafter re- 
ferred to. 

It will be seen that under these rules it is the duty of the im- 
migration officer to prevent communication with the Chinese seek- 
ing to land by any one except his own officers. He is to conduct a 
private examination, with only the witnesses present whom he may 
designate. His counsel, if under the circumstances the Chinaman 
has been able to procure one, is permitted to look at the testimony 
but not to make a copy of it. He must give notice of appeal, if he 
wishes one, within two days, and within three days thereafter the 
record is to be sent to the Secretary at Washington; and every 
doubtful question is to be settled in favor of the (Government. No 
provision is made for summoning witnesses from a distance or for 
taking depositions, and if, for instance, the person landing at San 
Francisco was born and brought up in Ohio, it may well be that 
he would be powerless to iBnd any testimony in San Francisco to 
prove his citizenship. If he does not happen to have money he 
must go without testimony, and when the papers are sent to Wash- 
ington (three thousand miles away from the port which in this 
case was the place of landing) he may not have the means of em- 
ploying counsel to present his case to the Secretary. If this be 
not a star chamber proceeding of the most stringent sort, what 
more is necessary to make it one? 

I do not see how any one can read those rules and hold that they 
constitute due process of law for the arrest and deportation of a 
citizen of the United States. If they do in proceedings by the 
United States they will also in proceedings instituted by a State, 
and an obnoxious class may be put beyond the protection of the 
Constitution by ministerial officers of a State proceeding in strict 
accord with exactly similar rules. 

It will be borne in mind that the petitioner has been judicially 
determined to be a free-bom American citizen, and the contention 
of the Government, sustained by the judgment of this court, is 
that a citizen, guilty of no crime — for it is no crime for a citizen to 
come back to his native land — ^must by the action of a ministerial 
officer be punished by deportation and banishment, without trial 
by jury and without judicial examination. 

Such a decision is to my mind appalling. By all the authorities 
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the banishment of a citizen is punishment, and punishment of the 
severest kind. 

. . . There can be no punishment except for crime. This pe- 
titioner has been guilty of no crime, and so judicially determined. 
Yet in defiance of this adjudication of innocence, with only an 
examination before a ministerial officer, he is compelled to suffer 
punishment as a criminal^ and is denied the protection of either 
a grand or petit jury. 

But it is said that he did not prove his innocence before the 
ministerial officer. Can one who judicially establishes his inno- 
cence of any offense be punished for crime by the action of a min- 
isterial officer? Can he be punished because he has failed to show 
to the satisfaction of that officer that he is innocent of an offense t 
The Constitution declares that **the privilege of the writ of habeas 
corpus shall not be suspended, unless when in cases of invasion or 
rebellion the public safety may require it." There is no rebellion 
or invasion. Can a citizen be deprived of the benefit of that so 
much vaunted writ of protection by the action of a ministerial offi- 
cer? 

Turning now to the action of ministerial or administrative offi- 
cers, and what has been the uniform ruling of this court. Take 
the Land Department. Questions of fact within the undoubted 
jurisdiction of that Department are considered as settled by its 
rulings. But questions of fact upon which its jurisdiction rests 
are never so regarded. Thus, whether a tract of public land be 
swamp, mineral or agricultural, may be finally determined by the 
Department ; but whether a tract is public land is not so determined, 
and in all the multitude of cases that have been presented to this 
court it has never even been suggested that a ruling of the Depart- 
ment that a tract was public land was conclusive unless it ap- 
peared that the Land Department was guilty of some abuse of its 
discretion or powers. The question, and the only question, has 
been, was the tract public land or not? 

It would be an affectation to attempt to cite all the authorities in 
which this doctrine is announced- In Doolan v. Carry 125 U. S. 
618, decided in 1887, Mr. Justice Miller cites more than a dozen 
cases as directly in point. Since then the doctrine has been again 
and again restated. 

Take also the matter of imports. The Secretary of the Treasury 
is charged with the collection of the duties on them, but has it ever 
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been held or even suggested that a ruling of the custom house offi- 
cers, approved by the Secretary of the Treasury, is a final deter- 
mination that the article so passed upon was subject to duty and 
precluded the courts from inquiring as to that factt Certainly 
this court has wasted a great deal of time determining whether a 
given article was subject to duty or not if the decision of the cus- 
tom house officers, approved by the Secretary of the Treasury, waa 
a final decision of the question. 

But it is said that the exclusion acts speak of Chinese persons,, 
and that such term includes citizens as well as aliens, and, there- 
fore, Congress has given power to the immigration officers to banish 
citizens of the United States if they happen to be of Chinese d^ 
Bcent ... It has been conceded by the Government that these 
statutes do not apply to citizens, and this court made a most imx>or- 
tant decision based upon that concession. The rules of the Depart* 
ment declare that the statutes do not apply to citizens, and yet in 
the face of all this we are told that they may be enforced against 
citizens, and that Congress so intended. Banishment of a citizen 
not merely removes him from the limits of his native land, but puta 
him beyond the reach of any of the protecting clauses of the Con- 
stitution. In other words^ it strips him of all the rights which are 
given to a citizen. I cannot believe that Congress intended to pro- 
vide that a citizen, simply because he belongs to an obnoxious race> 
can be deprived of all the liberty and protection which the Con- 
stitution guarantees, and, if it did so intend, I do not believe 
that it has the power to do so. 

Mr. Justice Peckham concurred in the foregoing dissent. 

Mr. Justice Day also dissented. 

See also on the general subject of tlie conclusiveness of administrar 
ttve determinations: Hilton v. Merritt, 110 U. S. 97; BeU v. Pierce, 61 
N. Y. 12; Mygatt v. V^ashbum, 15 N. Y. 316; Stuart v. Palmer. 74 N. Y. 
183; Raymond V. Fish, 51 Ck)nn. 80; Metropolitan Board of Health v. Heis- 
ter, 87 N. Y. 661, infra. 
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THE PEOPLE OP THE STATE OP NEW YORK EX REL^ 
FTRAM M. YALE, RESPONDENT, V. SOMERS ECKLER, 
SOLE TRUSTEE OP SCHOOL DISTRICT NO. 3 OP THE 
TOWN OP PITTSPORD, APPELLANT. 

Supreme Court of New York. 1860. 
19 Hun. 609. 

Appeal from a judgment in favor of the plaintiff, entered upon 
a verdict directed at the drenit. 

Habdik, J. By section 1 of title 12 of the ''act to revise and 
consolidate the general acts relating to Public Instruction, passed 
in 1864 (chap. 555, p. 1284), it was provided that appeals might 
be taken to the superintendent of public instruction. 

We quote from the section, viz: ''Section 1. Any person 
conceiving himself aggrieved in consequence of any decision 
made . . . 'by the trustees of any district in paying or refus- 
ing to pay any teacher' • • • by any other official act or 
decision concerning any other matter under this act or any 
other act pertaining to common schools, may appeal to the super- 
intendent of public instruction, who is hereby authorized and 
required to examine and decide the same. 'And his decision shall 
be final and conclusive, and not subject to question or review in 
any place or court whatever.* '* 

When Stiles refused to pay the relator the wages due him 
under the contract, the teacher had a right to appeal if his case 
came within the terms of the act. 

The record brought into this case from the superintendent's 
office (and filed also with the clerk of the school district), shows 
that the trustee made answer to the appeal and set up various 
matters upon the merits, ... It also appears that evidence 
was submitted to the superintendent, and that, thereupon, he 
made his decision on the 7th day of October, 1878. The appel- 
lant insists that the decision is not valid and conclusive "because 
the trustees had a right to a trial by jury of the relator's claim.'' 
He refers us to section 2 of article 1 of the Constitution of 1846, 
which provides, that "the trial by jury, in all cases in which it 
has been heretofore used, shall remain inviolate forever,'' but 
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a jury trial may be waived by the parties in all civil cases in the 
manner to be prescribed by law.'* 

If the defendant had raised the question timely, it might have 
been necessary to consider and determine whether the statute un- 
der consideration could be so construed as to compel a party to 
submit to the decision of the superintendent; and, secondly, 
whether that officer should be authorized to overrule a demand 
for a jury trial, though such a right of appeal, review and deci- 
sion have been exercised ever since the Constitution of 1821, in 
one form and another, under various statutes, and been assumed to 
be valid. {Storm v. Odell, 2 Wend. 287; Easton v. Calender, 11 
Wend. 95 (Nelson, J.); Ex parte Bennett, 3 Denio 175; Clarke 
V. Tunnidiff, 38 N. Y. 58; WilUy v. Shaver^ 1 Thomp. & Cook, 
324; Bawson v. Van Biper, id., 370; Baird v. Mayor, 74 N. Y. 
386.) 

Whether the act is in any aspect or in any case unconstitu- 
tional need not be considered in this case, and should not be as 
it is not necessarily involved. {Frees v. Ford, 2 Seld. 176; 
People V. Supervisors N. Y., 34 How. 383.) 

But, in the case before us, we have the appearance and answer 
to the appeal, and the voluntary submission of the question em- 
braced in the appeal to the superintendent and his decision there- 
on after such submission. 

The district acquiesced in the jurisdiction of the superintend- 
ent claimed by the party appealing, and submitted its case to 
him for decision, and that is fatal to the objection now taken. 
The statute declares his decision shall be final and conclusive. 

So far as we can see by the record before us the defendant's 
district had a full opportunity to be and waa heard upon the 
merits, and we must give effect to the decision by following the 
statute, which not only declares that ''decision shall be final 
and conclusive," but adds that the decision shall not be ** sub- 
ject to question or review in any place or court whatever." We 
must obey the statute and refuse to review upon the merits the 
decision made by the superintendent. (Sub. 7 of sec. 1 of title 
12, supra,) 

The decision of the superintendent was, viz.: '* Ordered to 
pay, without unnecessary delay, to the appellant, from any money 
applicable to the payment of teachers' wages belonging to said 
district and remaining in the supervisors' hands, the sum claimed 
in this appeal ($250), and if the amount so remaining is insuffi- 
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eient, then to issue a tax-list and warrant for an amount sufficient 
to pay," etc. (McCvUough v. Mayor, 23 Wend 459; People v. 
Suprs, Cheiumgo, 1 Kem. 573.) 

We must affirm the judgment, with costs. 

Talcott, p. J., and Smffh, J., concurred. 

Judgment affirmed with costs. 



4. The Control of the Courts. 

AMERICAN SCHOOL OP MAGNETIC HEALING V. 
McANNULTY. 

Supreme Court of the United States. 1902. 
l&r U. S. 94. 

Mr. Justice Peckham . . . delivered the opinion of the 
court. 

The bill of the complainants as amended raises some grave 
questions of constitutional law which, in the view the court takes 
of the case, it is unnecessary to decide. We may assume, without 
deciding or expressing any opinion thereon, the constitutionality 
in all particulars of the statutes above referred to, and therefore 
the questions arising in the case will be limited, (1) to the inquiry 
as to whether the action of the Postmaster General under the cir- 
cumstances set forth in the complainant's bill is justified by the 
statutes; and (2) if not, whether the complainants have any rem- 
edy in the courts. 

First. As the case arises on demurrer, all material facts averred 
in the bill are of course admitted. It is, therefore, admitted that 
the business of the complainants is founded ''almost exclusively 
on the physical and practical proposition that the mind of the 
human race is largely responsible for its ills, and is a perceptible 
factor in the treating, curing, benefitting and remedying thereof, 
and that the human race does possess the innate power, through 
proper exercise of the faculty of the brain and mind, to largely 
control and remedy the ills that humanity is heir to, and (com- 
plainants) discard and eliminate from their treatment what is 
commonly known as divine healing and Christian Science, and 
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they are confined to practical scientific treatment emanating from 
the source aforesaid." 

These allegations are not conclusions of law, but are state- 
ments of fact upon which, as averred, the business of the com- 
plainants is based, and the question is whether the complainants 
who are conducting the business upon the basis stated thereby 
obtain money and property through the mails by means of false 
and fraudulent pretenses, representations or promises. Can such 
a business be properly pronounced a fraud within the statutes 
of the United States! 

There can be no doubt that the influence of the mind upon 
the physical conditions of the body is very powerful, and that a 
hopeful mental state goes far in many cases, not only to alleviate, 
but even to aid very largely in the cure of an illness from which 
the body may suffer. And it is said that nature may itself, fre- 
quently if not generally, help the ills of the body without recourse 
to medicine, and that it cannot be doubted that in numerous cases 
when left to itself does succeed in curing many bodily ills. How 
far these claims are borne out by actual experience may be matter 
of opinion. 

. . . As the effectiveness of almost any particular method 
of treatment of disease is, to a more or less extent, a fruitful 
source of difference of opinion, even though the great majority 
may be of one way of thinking, the efficacy of any special method 
is certainly not a matter for the decision of the Postmaster Gen- 
eral within these statutes relative to fraud. Unless the question 
may be reduced to one of fact as distinguished from mere opinion, 
we think these statutes cannot be invoked for the purpose of stop- 
ping delivery of mail matter. 

That the complainant had a hearing before the Postmaster (Gen- 
eral, and that his decision was made after such hearing, cannot 
affect the case. The allegation in the bill as to the nature of the 
claim of complainants and upon what it is founded, is admitted 
by the demurrer, and we have therefore undisputed and admitted 
facts, which show upon what basis the treatment by complainants 
rests, and what is the nature and character of their business. 
From these admitted facts it is obvious that complainants in con- 
ducting their business, so far as this record shows, do not violate 
the laws of Congress. The statutes do not as matter of law cover 
the facts herein. 
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Second. Conceding for the purpose of this case, that Congress 
has full and absolute jurisdiction over the mails^ and that it may 
provide who may and who may not nse them, and that its action 
IS not subject to review by the courts^ and also conceding the con- 
clusive character of the determination by the Postmaster General 
of any material and relevant questions of facts arising in the ad- 
ministration of the statutes of Congress relating to his depart- 
ment, a question still remains as to the power of the court to 
grant relief where the Postmaster General has assumed and exei^ 
cised jurisdiction in a case not covered by the statutes, and where 
he has ordered the detention of mail matter when the statutes 
have not granted him power so to order. Has Congress entrusted 
the administration of these statutes wholly to the discretion of the 
Postmaster General, and to such an extent that his determination 
is conclusive upon all questions arising under those statutes^ 
even though the evidence which is adduced before him is wholly, 
uncontradicted, and shows beyond any room for dispute or doubt 
that the case in any view is beyond the statutes, and not covered 
or provided for by them! 

That the conduct of the Post Office is a part of the adminis- 
trative department of the government is entirely true, but that 
does not necessarily and always oust the courts of jurisdiction to 
grant relief to a party aggrieved by anyi action by the head or one 
of the subordinate officials of that department which is unauthor- 
ized by the statute under which he assumes to act. The acts of all 
its officers must be justified by some law, and in case an official vio- 
lates the law to the injury of an individual the courts generally 
have jurisdiction to grant relief. 

Here it is contended that the Postmaster General has, in a case 
not covered by the acts of Congress, excluded from the mails let- , 
ters addressed to the complainants. His right to exclude letters I 
or to refuse to permit their delivery to persons addressed, must 
depend upon some law of Congress, and if no such law exist, 
then he cannot exclude or refuse to deliver them. Conceding, 
arguendo, that when a question of fact arises, which, if found in 
one way, would show a violation of the statutes in question in 
some particular, the decision of the Postmaster General that such 
violation had occurred, based upon some evidence to that effect, 
would be conclusive and final, and not the subject of review by 
any court, yet to that assumption must be added the statement 
that if the evidence before the Postmaster General, in any view 
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of the f acts, failed to show a violation of any Federal law, the 
determination of that official that such violation existed would 
not be the determination of a question of fact, but a pure mis* 
take of law on his part, because the facts being conceded, whether 
they amounted to a violation of the statutes, would be a legal 
question and not a question of fact. Being a question of law 
simply, and the case stated in the bill being outside of the stat- 
utes, the result is that the Postmaster General has ordered the 
retention of letters directed to complainant^i in a case not author- 
ized by those statutes. To authorize the interference of the Post- 
master General, the facts stated must in some aspect be sufficient 
to permit him under the statute to make the order. 

The facts, which are here admitted of record, show that the case 
is not one which by any construction of those facts is covered or 
provided for by the statutes under which the Postmaster Gen- 
eral has assumed to act, and his determination that those admitted 
facts do authorize his action is a clear mistake of law as applied 
to the admitted facts, and the courts, therefore, must have power 
in a proper proceeding to grant relief. Otherwise, the individual 
is left to the absolutely uncontrolled and arbitrary action of a 
public and administrative officer, whose action is unauthorized 
by any law and is in violation of the rights of the individuaL 
Where the action of such an officer is thus unauthorized he thereby 
violates the property rights of the person whose letters are with- 
held. 

In our view of these statutes the complainants had the legal 
right under the general acts of Congress relating to the mails to 
have their letters delivered at the post office as directed. They 
had violated no law which Congress had passed, and their letters 
contained checks, drafts, money orders and money itself, all of 
which were their property as soon as they were deposited in the 
various post offices for transmission by mail. They allege, and it 
is not difficult to see that the allegation is true, that, if such action 
be persisted in, these complainants will be entirely cut off from 
all mail facilities, and their business wiU be greatly injured if not 
wholly destroyed, such business beiug, so far as the laws of Con- 
gress are concerned, legitimate and lawful. In other words, 
irreparable injury will be done to these complainants by the mis- 
taken act of the Postmaster General in directing the defendant 
to retain and refuse to deliver letters addressed to them. The 
Postmaster General's order being the result of a mistaken view 
of the law could not operate as a defense to his action on the part 
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of the defendant, though it might justify his obedience thereto 
until some action of the court In such a case, as the one before 
usy there is no adequate remedy at law, the injunction to prohibit 
the further withholding of the mail from complainants being the 
only remedy at all adequate to the full relief to which the com- 
plainants are entitled. Although the Postmaster General has 
jurisdiction over the subject-matter (assuming the validity of the 
acts) and therefore it was his duty upon complaint being made 
to decide the question of law whether the case stated was within 
the statutes, yet such decision being a legal error does not bind 
the courts. 

Without deciding, therefore, or expressing any opinion upon 
the various constitutional objections set out in the bill of com- 
plainants, but simply holding that the admitted facts show no vio- 
lation of the statutes cited above, but an erroneous order given 
by the Postmaster General to defendant, which the courts have 
the power to grant relief against, we are constrained to reverse 
the judgment of the circuit court, with instructions to overrule 
the defendant's demurrer to the amended bill, with leave to 
answer, and to grant a temporary injunction as applied for by 
complainants, and to take such further proceedings as may be 
proper and not inconsistent with this opinion. In overruling the 
demurrer we do not mean to preclude the defendant from show- 
ing on the trial, if he can, that the business of complainants as 
in fact conducted amounts to a violation of the statutes as herein 
construed. 

Judgment reversed. 

Mr. Justice Whttb and Mr. Justice McKenna, believing the 
judgment should be afiSrmed, dissented from the foregoing opinion. 

See also Kendall v. United States, 12 Peters 524, infra; United States 
T. Symonds, 120 U. S. 46, et^ro. 



CHAPTER UL 

LOCAL CORPORATIONS. 

1. Public Character of Local Corporations. 

THE COUNTY COMMISSIONEBS OP TALBOT COUNTY V. 
THE COUNTY COMMISSIONERS OP QUEEN ANNE'S 
COUNTY. 

Court of Appeals of Maryland. 1878. 
50 Md. 245. 

Appeal from the Circuit Court for Talbot County. 

This was an application by the county commissioners of Queen 
Anne's County for a writ of mandamus against the County Com- 
missioners of Talbot County to compel them to comply with the 
provisions of the Act of 1876, ch. 314, for the construction and 
maintenance of a drawbridge over the channel of Kent Narrows, 
a body of water within the limits of Queen Anne's County. 

By agreement of the parties, a judgment pro forma for the 
petitioners was entered by the Circuit Court for Talbot County, 
and the respondents appealed. The facts of the case are further 
Stated in the opinion of the court. 

Alvet, J., delivered the opinion of the court 

To state the position of the Commissioners of Talbot County, 
in regard to the demand now made upon them, they contend that 
the legislature has no power by mandatory act to compel a munic- 
ipal corporation against its own will and consent, to levy taxes, 
incur debts, or assume obligations for purposes not within the 
ordinary functions of municipal government, or for objects wholly 
outside of and beyond its territorial limits, whatever may be the 
local benefits to accrue therefrom; and that, therefore, the acts in 
question are void. 

Now, if it were true, as contended by the appellants that the 

140 
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acts in question did attempt to impose upon the Commissioners 
of Talbot County the duty of levying taxes and a»mTning obli« 
gations for purposes not within the ordinary functions of munic- 
ipal government, such as that of a county organization, fhe cor- 
rectness of the position taken by the appellants could not be con- 
troverted. But within the county limits the making and main- 
taining the public highways and bridges, at the cost of the county, 
are among the most ordinary functions with which the county 
organization, as a municipality, is charged. This being so, the 
question is reduced to this: Can the legislature, by mandatory 
act, require the county commissioners to levy taxes on the people 
of the county generally, and incur debts and obligations, for the 
construction and maintenance of a way or bridge located within the 
limits of another county? If this question cannot be answered 
in the affirmative, under the peculiar circumstances of this case, 
the writ of mandamus must be refused. 

A county is one of the public territorial divisions of the State, 
created and organized for public political purposes, connected 
with the administration of the State government, and especially 
charged with the superintendence and administration of the local 
affairs of the community; and being in its nature and object a 
municipal organization, the Legislature may, unless restrained by 
the constitution, or some one or more of Ithose fundamental 
maxims of right and justice with respect to which aU govern- 
ments and society are supposed to be organized, exercise control 
over the county agencies, and require such public duties and func- 
tions to be performed by them, as fall within the general scope 
and objects of the municipal organization. It is true, the power 
of the Legislature over these municipal organizations is not without 
limit, under the Constitution of this State, and especially is there 
a limit in regard to objects dependent upon the exercise of the 
power of taxation. This limitation is implied from the very 
nature and objects of the organization. As applied to these sub- 
divisions of the State, the Legislature has no more power to re- 
quire a tax to be raised in one county to pay for a purely local 
object in and for another county, than it has to require that the 
expense of a purely public improvement should be paid by one 
or a given number of individuals. 

But, notwithstanding this restriction upon the powers of the 
Legislature, it does not follow that where, as in the case before 
lis, the purpose of the taxation required is not only public, but 
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the object to be accomplished is at the same time local in its char- 
acter, and of special and peculiar interest to the people sought 
to be taxed, that the law directing the tax to be levied may not 
be enforced, though the object of the expenditure may have its 
sitiis beyond the limits of the county taxed. ... It would be 
most unjust to require the whole expense of the work and of keep- 
ing it in repair, to be borne by Queen Anne's County; and the 
fact that the bridge has its sitiis in the latter county is no answer 
to the present application. While it would not have been compe- 
tent in the county to levy taxes to be expended in the construc- 
tion of a road or bridge beyond its territorial limits, without the 
express authority of law, the bridge in question was not only 
authorized, but its construction and the levy of taxes to pay for 
it were expressly directed by mandatory act of the Legislature; 
and though the bridge is over a stream beyond the limits of the 
county, the authorities are quite explicit in maintaining, upon 
the ground of special and peculiar interest, that such mandatory 
legislation is constitutional and enforceable. Thomas v. Leland 
and others, 24 Wend. 65; Com, v. Newburyport, 103 Mass. 129; 
Carter v. The Bridge Proprietors, 104 Mass. 236; Cooley on Taxa- 
tion, 123. 

There is one matter of charge allowed in the order appealed 
from which we think cannot be allowed, and that is for keeping 
up a ferry during the time of the construction of the bridge. This 
does not seem to be provided for by the Acts of Assembly, and 
hence it is improper to be included in the amount directed to be 
levied. The order appealed from, therefore, must be reversed, 
and the cause be remanded that a corrected order be passed in 
accordance with this opinion. 

Order reversed, with costs in this Court 
to the appellants, and cause remanded^ 

(Decided 28th January, 1879.) 
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JACKSON, EX DEM. COOPER AND OTHERS, V. CORY. 

Supreme Court of New York, October, 1811. 
8 Johnson's Reports 301. 

This was an action of ejectment for a lot of land in Coopers- 
town, in the county of Otsego. The cause was tried at the Otsego 
circuit, in May last, before Mr. Justice Van Ness. 

The lessors of the plaintiff having shown, in the first instance, 
a good title to the premises, the defendant gave in evidence 
a deed from W. Cooper and A. Craig (under whom the lessors 
of the plaintiff deduced title), to the people of the county of 
Otsego, bearing date the twenty-second of March, 1791, for the 
premises in question, and a deed from the supervisors of the 
county to the defendant dated sixth October, 1809, which sale 
was under the act of the twenty-first February, 1806, entitled, 
''An act for raising money to build a court house and gaol in 
the county of Otsego,'' by which it was enacted that **the board 
of supervisors were authorized to sell the then court house and 
gaol, and the lot on which they stood (being the lot in question), 
in such manner as they should think proper.*' 

It was admitted that under the deed to the people of the county 
of Otsego, the supervisors had, in 1792, erected a court house and 
gaol on the premises in question, and that they were used as such 
until the sale by the supervisors to the defendant. A verdict was 
found for the plaintiff, subject to the opinion of the court, on a 
case containing the facts above stated. 

Per Curiam. The people of the county of Otsego had not a 
capacity to take by grant. They were not a corporate body known 
in law. It is a settled rule of the common law, that a community 
not incorporated cannot purchase and take in succession. (Co. 
Litt. 3. a. 10 Co. 26. b. Com. Dig. tit. Capacity, B. 1.) The 
act of 1801 (Laws, vol. 1, p. 561). (Vide 1 R. S. ut. Sup.,), de- 
daring valid certain conveyances to the supervisors of a county 
does not apply to this case, for this was not a conveyance to the 
supervisors. A grant, to be valid, must be to a corporation, or 
some person certain must be named, who can take by force of 
the grant, and who can hold either in his own right, or as a trus- 
tee. (Perkins, s. 55, 2 Johns. Cas. 324.) 

Nor can the act of 1806 authorizing the supervisors to sell the 
premises, be construed to divest the lessors of the plaintiff of 
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their right. It is not to be presumed that the legislature intended 
to authorize the supervisors to convey anything more than the 
right and title which they might have had in the lot. The act 
was, no doubt, passed under the impression that the supervisors 
had a legal conveyance for the premises; and from the principles 
contained in the case of Jackson v. Catlin (2 Johns. Eep. 248 )» 
and which has since been affirmed in the Court for the Correction 
of Errors, conveyances by statute are not to be construed to pass 
any other or different right than that which the party before pos- 
sessed. To take away private property by public authority, even 
for public uses, without making a just compensation, is against 
the fundamental principles of free government; and this limita- 
tion of power is to be found, as an express provision, in the Con- 
stitution of the United States. 
For these reasons, judgment must be rendered for the plaintiff. 

Judgment for the plaintiff. 



LORILLAED V. THE TOWN OF MONROE. 

Court of Appeals of the State of New York. 1854. 
11 N. Y. 392. 

The action was commenced by Lorillard in the supreme court 
against the town of Monroe, in the county of Orange, to recover 
about $485, alleged to have been erroneously assessed as taxes 
upon lands owned by him, by the assessors of the town, and col- 
lected from him by its collectors of taxes. 

. . . The judge directed a verdict for the plaintiff, and the 
defendant excepted. The judgment rendered on the verdict was 
reversed at a general term of the supreme court sitting in the sec- 
ond district, and judgment given against the plaintiff for costs. 
. . . The plaintiff appealed to this court, and the case was sub- 
mitted on printed points. 

Denio, J., delivered the opinion of the court. 

If this action can be maintained, it will be, by assuming that 
the town is a corporate body, that the assessment and collection 
of taxes is a corporate act, and that the assessors and collectors 
of taxes, when performing their duties as such, are to be regarded 
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as the servants and agents of the town as a corporation, and by 
applying to these premises the maxim of the common law that the 
master, or principal, is responsible for the acts of those he employs 
or appoints, while they are acting within the scope of their em- 
ployment. 

The several towns in this state are corporations for certain 
special and very limited purposes, or to speak more accurately, 
they have a certain limited corporate capacity. They may pur- 
chase and hold lands within their own limits for the use of their 
Inhabitants. They may as a corporation make such contracts and 
hold such personal property as may be necessary to the exercise of 
their corporate or administrative powers, and they may regulate 
and manage their corporate property, and as a necessary inci- 
dent may sue and be sued, where the assertion of their corporate 
rights, or the enforcement against them of their corporate liabili-* 
ties shall require such proceedings. (IK. S. 337, par. 1 and seq.) 
In aU other respects; for instance, in everything which concerns 
the administration of civil or criminal justice, the preservation of 
the public health and morals, the conservation of highways, roads 
and bridges, the relief of the poor, and the assessment and collec- 
tion of taxes, the several towns are political divisions, organized 
for the convenient exercise of portions of the political power of 
the state; and are no more corporations than the judicial, or the 
senate and assembly districts, {id. par. 2.) The functions and 
the duties of the several town officers respecting these subjects are 
judicial and administrative, and not in any sense corporate func- 
tions or duties. The imposition and the collection of the public 
burthens is an essential and important part of the political gov- 
ernment of the state, and it is committed, in part, to the agency of 
officers appointed by the local divisions called towns, and in part 
to the officers of the counties, upon reasons of economy and con- 
venience; and the official machinery which is organized within 
the towns and counties is public in the same sense as is that part 
of the same system which is managed by the state officers resid- 
ing at the seat of government, and whose operations embrace the 
whole state. It is a convenient arrangement to have the assessors 
chosen by the electors of the town within which they are to per- 
form their duties, for the reason that the people of these small 
territorial divisions will be most likely to know the qualifications 
of those from among whom the selection is to be made. When 
chosen, they are public officers, as truly as the highest official func- 
tionaries in the state. Their duties in no respect concern the 
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strictly corporate interests of the towns, such as their common 
lands and their corporate personal property, or the contracts 
which as corporations they are permitted to make, nor are their 
duties limited to their effects on the towns as political bodies. The 
description and valuation of property for the purposes of taxa- 
tion, which they are recjuired to make, form the basis upon which 
the state and county taxes are imposed; and although money is 
raised by the same arrangement to be expended within the towns, 
the purposes for which it is to be employed are as much public 
as are those for which the state and county taxes are expended. I 
am of opinion, therefore, that the assessors and collectors of taxes 
are independent public officers, whose duties are prescribed by 
law, and that they are not in any legal sense the servants or 
agents of the towns, and that the towns as corporations are not 
responsible for any default or malfeasance in the performance of 
their duties. 

It is not alleged in the complaint, and was not proved on the 
trial, that any part of the money which was collected from the 
plaintiffs was paid to the town, or into its treasury, nor could 
such an allegation be true consistently with the legal provisions 
on the subject of taxation. The collector is directed by his war- 
rant to pay separate portions of the money to the supervisor, 
commissioners of highways, superintendent of common schools 
and overseers of the poor, and the residue to the county treasurer. 
{Id. p. 396. par. 37.) The town, as such, has no treasury, and 
the town officers who are thus to receive and disburse this money, 
are co-ordinate with the assessors and collectors, holding their 
offices by the same mode of appointment, and regulated by the 
same public law. 

Judgment affirmed. 



CHAELES W. HILL V. CITY OF BOSTON. 

Supreme Judicial Court of Massachusetts. 1877. 
122 Mass, 344. 

Gbay, C. J. This is an action of tort against the city of Bos> 
ton. The plaintiff, who sues by his next friend, offered to prove 
at the trial that in May, 1874, he was of the age of eight years^ 
and was a pupil attending a school in Boston, which was one of 
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the public schools which the city was bound by law to keep and 
maintain; that this school was on the third floor of the building 
in which it was kept; that the staircase was winding, and the rail- 
ing thereof so low as to be dangerous; that the city negligently 
constructed and maintained the building, and authorized the pub- 
lic schools to be kept therein; and that the plaintiff, while going 
to school, and being in the exercise of due care, fell over the rail- 
ing of the second flight of stairs, and was seriously injured. 

The plaintiff also offered to prove that the school committee 
of the city, for a long time before the accident, knew the build- 
ing to be dangerous and unfit for the purpose of a public school, 
and had been notified by the teachers of the school of the danger- 
ous condition, and had promised to repair the same, and had 
neglected to do so. 

The declaration does not proceed, and the learned counsel for 
the plaintiff does not rely, upon any negligence of the school com- 
mittee, but upon the negligence of the city in improperly con- 
structing the school-house j and the length of time that the condi- 
tion of the staircase had existed, and been known to the school 
committee, is only material as bearing on the question of negli- 
gence on the part 6f the city. 

The question presented by the report is, whether, upon so much 
of the evidence offered as is competent, the plaintiff is entitled 
to recover; if he is, the case is to stand for trial; otherwise judg- 
ment is to be entered for the defendant. 

We had supposed it to be well settled in this commonwealth 
that no private action, unless authorized by express statute, can 
be maintained against a city for the neglect of a public duty 
imposed upon it by law for the benefit of the public, and from 
the performance of which the corporation receives no profit or 
advantage. But, it having been suggested at the argument that 
the recent opinions of the Supreme Court of the United States 
tended to a different result, the respect due to that high court, 
even in matters in which we are not bound by its decisions, has 
led us to re-examine the foundations upon which our law rests, 
and, in stating our conclusion, to make fuller reference to the 
authorities than might under other circumstances have been 
thought expedient. 

The question has most commonly arisen in actions for defects 
in highways and bridges, by reason of which persons passing over 
them have received injuries. 
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The towns and cities of Massachusetts have been established by 
the legislature for public purposes and the administration of local 
afEairs, and embrace all persons residing within their jfespective 
limits. 

From a very early period, towns have been, by general laws, 
required to keep highways and bridges in repair, and made liable 
to actions for defects therein by persons sustaining special dam- 
age in their persons or property. 

The case of Horton v. Ipswich, 12 Cush. 488, cited for the 
plaintiff, was an action upon such a statute. 

Two years later, the question was directly presented for judg- 
ment, in an action at common law against a town for a personal 
injury caused by a defect in a highway, of which the town had 
not had the notice required to charge it under the statute. 

But the court arrested judgment, saying: "It is well settled 
that the common law gives no such action* Corporations created 
for their own benefit stand on the same ground, in this respect, as 
individuals. But qiMsi corporations, created by the Legislature 
for purposes of public policy, are subject, by the common law, 
to an indictment for the neglect of duties enjoined on them; but 
are not liable to an action for such neglect, unless the action be 
given by some statute." Mower v. Leicester ^ 9 Mass. 247, 250. 

Those cases have ever since been considered as having establish- 
ed in this commonwealth the general doctrine that a private ac- 
tion cannot be maintained against a town or othen quasi corpora- 
tion, for a neglect of corporate duty, unless such action is given 
by statute. 

The same rule has been applied to actions for negligent and 
defective construction of buildings, erected by a county or town, 
pursuant to a duty imposed upon it by general law for public 
objects. 

The fact that the present action is brought against the dty of 
Boston, and not against a county or town, does not, under the 
Constitution and laws of the Commonwealth, constitute any sub* 
stantial distinction. 

. . The article throughout shows that the establishment of a city 
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is deemed to be an act done by the legislature for the convenient 
and efficient administration of local government, and not for the 
purpose of conferring any peculiar benefit on the municipality 
or its inhabitants. 

Assuming therefore that the form of the staircases of school- 
houses is not left exclusively to the discretion of the city, and 
that the negligence offered to be proved at the trial might be a 
cause of indictment, it is quite clear that, according to the stat^ 
utes and decisions of this commonwealth, it affords no ground 
of private action against the city. But it may be convenient in 
this connection, to distinguish some of the principal cases in 
which this court has held cities liable to actions of tort by in- 
dividuals. 

If a city or town negligently constructs or maintains the 
bridges and culverts in a highway across a navigable river, or a 
natural watercourse, so as to cause the water to flow back upon 
and injure the land of another, it is liable to an action of tort, to 
the same extent that any corporation or individual would be lia- 
ble for doing similar acts. 

The only other cases in Massachusetts, which need be mentioned, 
are those in which a city, holding and dealing with property as 
its own, not in the discharge of a public duty, nor for the direct 
and immediate use of the public, but for its own benefit, by re- 
ceiving rents or otherwise, in the same way as a private owner 
might, has been held liable, to the same extent as he would be, for 
negligence in the management or use of such property to the in- 
jury of others. Thayer v. Boston, 19 Pick. 511. Oliver v. 
Worcester, 102 Mass. 489. The distinction between acts done 
by a city in discharge of a public duty, and acts done for what 
has been called, by way of distinction, its private advantage or 
emolument, has been clearly pointed out by two eminent judges, 
while in the supreme courts of their respective states, who have 
since acquired a wider reputation in the Supreme Court of the 
Union, and by the present Chief Justice of England. Nelson, 
C. J., in BaUey v. Mayor, etc., of New York, 3 Hill 531, 539. 
String, J., in Western Saving Fund Society v. Philadelphia, 31 
Penn. St. 185, 189. Cockbum, C. J., in Scott v. Mayor, etc, of 
Manchester, 2 H. & N. 204, 210. 

The English authorities uniformly hold that a county, town or 
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parish being liable at common law to indictment only, and not 
to action, for neglect to repair a highway, therefore, when the 
duty to repair, which before rested upon the county, town, or 
parish is transferred by statute to a public officer, or to a munici- 
pal corporation or a board incorporated for the purpose, such 
officer or corporation is no more liable to private action than the 
county, town or parish previously was, unless the statute trans- 
ferring the duty clearly manifests an intention in the Legisla- 
ture to impose the additional liability. 

The result of the English authorities is, that when a duty is 
imposed upon & municipal corporation for the benefit of the pub- 
lic, without any consideration or emolument received by the cor- 
poration, it is only where the duty is a new one, and is such as 
is ordinarily performed by trading corporations, that an inten- 
tion to give a private action for a neglect in its performance is 
to be presumed. 

The result of this review of the American cases may be summed 
us as follows: There is no case, in which the neglect of a duty, 
imposed by general law upon all cities and town alike, has been 
held to sustain an action by a person injured thereby against a 
city, when it would not against a town. The only decisions of 
the state courts, in which the mere grant by the Legislature of 
a city charter, authorizing and requiring the city to perform 
certain duties, has been held sufficient to render the city liable 
to a private action for neglect in their performance, when a to^vn 
would not be so liable, are in New York since 1850, and in Illi- 
nois. The cases in the Supreme Court of the United States, in 
which private actions have been sustained against a city for neg- 
lect of a duty imposed upon it by law, are of two classes: 1st. 
Those which arose under the peculiar terms of special charters, in 
the District of Columbia, as in Weightman v. Washington and 
Barnes v. District of Columbia, or in a territory of the United 
States, as in Nebraska City v. Campbell. 2nd. Those which, aa 
in Mayor, etc., of New York v. Sheffield, and Chicago City v. 
Bobbins, arose in New York or in Illinois, and in which the gen- 
eral liability of the city was not denied or even discussed, and 
apparently could not have been, consistently with the rule by 
which the Supreme Court of the United States, upon questions 
of the construction and effect of the Constitution and statutes 
of a state, follows the latest decisions of the highest court of that 
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state, even if like words have been differently construed in other 
states. Elmendorf v. Taylor, 10 Wheat. 152, 159. Christy v. 
Pridgean, 4 Wall. 196. Richmond v. Smith, 15 Wall. 429. Tioga 
Railroad v. Blossburg & Coming Railroad, 20 Wall 137. State 
Railroad Tax Cases, 92 U. S. 575, 615. In the absence of such 
binding decisions, we find it difficult to reconcile the view, that 
the mere acceptance of a municipal charter is to be considered as 
conferring such a benefit upon the corporation as will render it 
liable to private action for the neglect of duties thereby imposed 
upon it, with the doctrine that the purpose of the creation of 
municipal corporations by the state is to exercise a part of its 
powers of government — a doctrine universally recognized, and 
which has nowhere been more strongly asserted than by the Su- 
preme Court of the United States, in the opinions delivered by 
Mr. Justice Hunt, in United States v. Railroad Company, 17 
Wall. 322, 329, and by Mr. Justice Clifford in Laramie v. AU 
bany, 92 U. S. 307, 308. 

But, however it may be where the duty in question is imposed 
by the charter itself, the examination of the authorities confirms 
us in the conclusion that a duty, which is imposed upon an in- 
corporated city, not by the terms of its charter, nor for the profit 
of the corporation, pecuniarily or otherwise, but upon the city as 
the representative and agent of the public, and for the public 
benefit, and by a general law applicable to all cities and towns 
in the commonwealth, and the breach of which in the case of a 
town would give no right of private action, is a duty owing to the 
public alone, and a breach thereof by a city, as by a town, is to 
be redressed by prosecution in behalf of the public, and will 
not support an action by an individual, even if he sustains special 
damage thereby, and, according to the terms of the report, there 
must be 

Judgment for the defendant. 



FREDERICK W. WILCOX V. THE CITY OP CHICAGO. 

Supreme Court of Illinois. 1883. 

107 III. 334. 

Mr. Justice Walker delivered the opinion of the court: 
This suit was brought by appellant in the Superior Court of 
Cook County, against the city of Chicago, to recover damages sus- 
tained by appellant by a collision between his carriage and a hook 
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and ladder wagon of the city, through the alleged neglect of the 
driver of the ladder wagon, whilst in the service of the appellee 
in saving property from destruction by fire. A general demurrer 
was filed to the declaration, and sustained by the court, and a 
judgment rendered against plaintiff for costs. The case was 
taken to the Appellate Court, and the judgment was affirmed, and 
it is brought to this court, and the sustaining of the demurrer is 
assigned for error. 

The question presented is, whether the relation of master and 
servant exists between the driver of the ladder wagon and the 
city, and it is responsible for the negligent acts of the driver 
whenever engaged in the performance of his duty under the or- 
dinance of the city, or whether the relation is an exception to 
the general rule. It has long been settled and perhaps never 
questioned, that the master is liable for injury from the negli- 
gent acts of his servant whilst performing acts within the line of 
his duty. But the whole question turns upon whether that rela- 
tion exists. 

On turning to the reported cases of the courts of other states, 
we find a uniform line of decision holding that cities are not liable 
for the negligent acts of the officers or men employed in their fire 
departments whilst in the discharge of their duty, thus creating 
an exception to this class of cases to the general rule of respond^ 
eat superior. In this work on Municipal Corporations, Dillon 
(1st ed. sec. 774,) says: ''So, although a municipal corporation 
has power to extinguish fires, to establish a fire department, to ap- 
point and remove its officers, and to make regulations in respect 
to their government and the management of fires, it is not liable 
for the negligence of the firemen appointed and paid by it, who, 
when engaged in the line of their duty, upon an alarm of fire 
ran over the plaintiff, in drawing a hose reel belonging to the 
city, on their way to the fire; nor for injuries to the plaintiff 
caused by the bursting of the hose of one of the engines of the 
corporation, through the negligence of a member of the fire de- 
partment. The exemption from liability is placed on the ground 
that the service is performed by the corporation in obedience to 
an act of the legislature, — is one in which the corporation has no 
particular interest, and from which it has no special benefit in 
its corporate capacity ; that the members of the fire department, al- 
though appointed by the city corporation, are not the agents and 
servants of the city, for whose conduct it is liable but they act 
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rather as officers of the city, charged with a public service, for 
whose negligence in the discharge of official duty no action lies 
against the city without being expressly given, and the maxim 
respondeat superior has, therefore, no application." He refers 
to the cases of Hafford v. New Bedford, 16 Gray, 297, and Fisher 
V. Boston, 104 Mass. 87, which support the text. In New York 
the same doctrine is applied in Maximilian v. Mayor, 62 N. Y. 
120, and Smith v. Rochester, 76 id. 513. In Connecticut, in the 
case of Jewett v. New Haven, 38 Conn. 368. In Iowa, in Ogg v. 
Lansing, 35 Iowa, 495, and Field v. Des Moines, 39 id. 575. In 
Missouri, by HeUer v. Mayor, 53 Mo. 159. In California, in 
Howard v. San Francisco, 51 Cal. 52. The same doctrine has 
been announced by the Supreme Court of Ohio. 

In favor of the doctrine, it may be that an additional, if not 
more satisfactory, reason for its adoption and rendering it an ex- 
ception to the general rule may be found in public policy. If lia- 
ble for neglect in this case, the city must be liable for every neg- 
lect of that department, and every employe connected with it when 
acting within the line of duty. It would subject the city to opin- 
ions of witnesses and jurors whether sufficient dispatch was used 
in reaching the fire after the alarm was given; whether the em- 
ployes had used the requisite skill for its extinguishment; whether 
a sufficient force had been provided to secure safety, whether the 
city had provided proper engines and other appliances to answer 
the demands of the hazards of fire in the city; and many other 
things might be named that would form the subject of legal con- 
troversy. To permit recoveries to be had for all such and other 
acts would virtually render the city an insurer of every person's 
property within the limits of its jurisdiction. It would assuredly 
become too burthensome to be borne by the people of any large 
city, where loss by fire is annually counted by the hundreds of 
thousands, if not by the millions. When the excitement is over 
and calm reason assumes its sway, it may appear to many that 
other methods could have been adopted to stay destruction, that 
appear plausible as theories, and their utter fallacy cannot be 
demonstrated by any actual test. To allow recoveries for the 
negligence of the fire department would almost certainly subject 
property holders to as great, if not greater, burthens than are 
suffered from the damages from fire. Sound public policy would 
forbid it, if it was not prohibited by authority. 

The judgment of the Appellate Court must be affirmed. 

Judgment affirmed. 
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2. Liability of Local Corporations for Negligence in Performance 

of Local Duties. 

JAMES B. HAND V. INHABITANTS OF BROOKLINE. 

Supreme Judicial Court of Massachusetts. 1879. 
126 Mass. 324. 

Gray, C. J. In November, 1875, the plaintiff, while traveling 
with due care in a wagon upon the highway in the defendant 
town, suffered injury by reason of his horse suddenly breaking 
through the surface of the highway. The declaration contains 
two counts: 

It having been conceded by the plaintiff, and ruled 

by the Superior Court, that the plaintiff could not recover under 
the first count, and verdict having been returned for him on the 
second count only, the question before us is whether the action 
can be maintained upon this count. 

The cause of action set forth in this count is not the omission 
to perform the duty, imposed by the general laws upon all cities 
and towns alike, of keeping the highways in repair; but it is the 
neglect in the construction of works which the town had been 
authorized by a special statute, voluntarily accepted, to construct 
and to receive profits from, just as a private corporation might. 
For a neglect in the manner of constracting such works, by which 
injury is caused to person or property, a town is just as liable as 
a private corporation or an individual. Scott v. Mayor &c. of 
Manchester, 1 H. & N. 59 and 2 H. & N. 204. White v. Hindley 
Local Board, L. R. 10 Q. B. 219. Bailey v. Mayor, &c. of New 
York, 3 Hill 531, 539, and 2 Denio, 433. Aldrich v. Tripp, 11 
R. I. 141. Oliver v. Worchester, 102 Mass. 489, 501. HUl v. 
Boston, 122 Mass. 344, 358, 359, 365, 374, 375, 377. Murphy v. 
Lowell, 124 Mass. 564. 

If the water escaping from the aqueduct by reason of its negli- 
gent and imperfect construction had injured buildings or crops, 
there could be no doubt of the right of the owner to recover dam- 
ages against the town. The fact that the injury occasioned was 
within the limits of the highway, where a person injured had a 
lawful right to be, affords no ground for exempting the towns 
from this liability. 
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The right of action against a city or town for a defect in a high- 
way is, as has been repeatedly affirmed by this court, created and 
limited by the statutes. Gen. Sts. c. 44, Par. 22. But those stat- 
utes do not affect the common-law liability of owners of aque^ 
ducts for damages caused by negligence in their construction. 
If the water-works under the highway in Brookline had been 
constructed by an aqueduct corporation or by the city of Boston 
under authority of the legislature, and for the purpose of supply- 
ing water at certain rates or rents, the corporation of the city 
would clearly be liable in action like this ; and the town of Brook- 
line is not less liable for an injury resulting from a neglect in 
the construction of its water-works, because it happens to be also 
the town in which the highway is situated, and which is bound by; 
general statutes to keep that highway in repair. 



THE CITY OF DETROIT V. WILLIAM BLACKBBT AND 

HANNAH BLACKBBY. 

Supreme Court of Michigan. 1870. 
21 Mich, ^84, 

CooLEY, J., dissenting. 

It is unquestionably, I think, a rule of sound public policy, 
that a municipal corporation which is vested with full control of 
the public streets within its limits, and chargeable with the duty 
of keeping them in repair, and which also possesses by law the 
means of repair, should be held liable to an individual who has 
suffered injury by a failure to perform this duty. If we sat here 
as legislators to determine what the law ought to be, I think we 
should have no difficulty in coming to this conclusion. 

But we sit here in a judicial capacity, and the question pre- 
sented is, what is the law, and not what the law ought to be. 
This question is to be determined upon common law principles, 
and the most satisfactory evidence of what those principles are 
is to be found in the decisions of the courts. 

The decisions which are in point are numerous; they have been 
made in many different jurisdictions, and by many able jurists, — 
and there has been a general concurrence in declaring the law to 
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be in fact what we have already said in point of sound policy it 
ought to be. We are asked, nevertheless, to disregard these de- 
cisions, and to establish for this state a rule of law different from 
that which prevails elsewhere, and different from that which, I 
think, has been understood and accepted as sound law in this 
state prior to the present litigation. 

The reason pressed on us for such a decision is, not that the 
decisions referred to are vicious in their results, but that the rea- 
sons assigned for them are insufficient, so that, lexically, the 
courts ought to have come to a different conclusion. 

I doubt if it is a sufficient reason for overturning an established 
doctrine in the law, when its results are not mischievous, that 
strict logical reasoning should have lead the courts to a different 
conclusion in the beginning; if it is, we may be called upon to 
examine the foundation of many rules of the common law which 
have always passed unquestioned. 

I concur fully in the doctrine that a municipal corporation or 
body is not liable to an individual damnified by the exercise, or 
the failure to exercise, a legislative authority; and I also agree 
that the political divisions of the state, which have duties imposed 
upon them by general law without their assent, are not liable to 
respond to individuals in damages for their neglect, unless ex- 
pressly made so by statute. 

The question for us to decida is, whether a different rule ap- 
plies where a municipal corporation exists under a special charter 
which confers peculiar powers and privileges, and imposes special 
duties, from that which prevails in the case of towns and coun- 
ties. The authorities have found reason for a distinction, and I 
am not yet prepared to say that their reason is baseless. 

This is not the first time that this view of the cases referred 
to has been presented to the courts. It was very fully examined 
by Mr. Justice Selden in Weet v. Brockport, 16 N. Y. 161, note, 
and in his opinion there was nothing in it which should exempt 
municipal corporations from the principle declared, even when 
the neglect of duty relates to a governmental power. '*It is well 
known," he very truly says, that ** charters are never imposed 
upon municipal bodies except at their urgent request. "While 
they may be governmental measures in theory, they are, in fact, 
regarded as privileges of great value, and the franchises they 
confer are usually sought for with much earnestness before they; 



CITY OP DETROIT V. BLACKEBY. 157 

are granted. The surrender by the Government to the munici- 
pality of a portion of the sovereign power, if accepted by the 
latter, may with propriety be considered as affording ample con- 
sideration for an implied undertaking on the part of the corpora- 
tion, to perform with fidelity the duties which the charter im- 
poses," Ibid., 171. 

Now it does not appear to me to be a sufficient answer to this 
position, that the state might, if it saw fit, impose a municipal 
charter upon the people without their consent and even against 
their remonstrance. That is not the ordinary course of events, 
and the question for us to consider is — ^What is the legal signifi- 
cance of things as they actually occur? We find, as matter of 
fact, that people apply for a charter conferring such privileges 
as they deem important, in view of their actual circumstances, 
and that many of these privileges are quite superior to, and more 
valuable than, those possessed by the people generally. When the 
legislature grants these privileges it imposes concurrent duties. 
W^hat is the fair construction of these acts of the people and the 
legislature respectively, — ^the people in soliciting the privileges, 
and the legislature in attaching the duties to the grant which it 
makes? This is the question which we are to consider. 

The New York courts have invariably held that when the peo- 
ple of the municipality accepted the charter which they had thus 
solicited, a contract was implied on their part to perform the 
corporate duties. They have always denied that in this respect 
there was any difference between a municipal corporation and a 
private corporation or private individual, who had received from 
the sovereignty a valuable grant, charged with conditions. 

The same question has also been frequently and fully examined 
by the Supreme Court of the United States, and no doctrine is 
more firmly settled in that Court than that municipal corpora- 
tions are liable for negligence in cases like the present. It will 
be sufficient perhaps to refer to the case of Weightman v. Wdsh- 
ington, 1 Black 39, in which the English and American cases were 
examined, but the same question has frequently been brought 
to the attention of the court since, and uniformly with the same 
result. 

And it is remarkable in all the cases which have upheld this 
doctrine there has scarcely been a whisper of judicial dissent. It 
would be difficult to mention another so important question, which 
has been so often, so carefully, and so dispassionately examined. 
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and with such uniform result. In no state is the doctrine of 
Henley v. Mayor, etc., of Lyme Regis, as applied in Weet v. Brock- 
port, denied except in New Jersey, and in that state the author- 
ities I have referred to seem to have been passed over in silence 
and perhaps were not observed. 

We are asked, therefore, to override a rule of law which is safe, 
useful and politic in its operation, and which has been generally 
accepted throughout the union, not through inadvertence or by 
surprise, but after careful, patient and repeated examination 
upon principle, by many able jurists, who have successfully given 
due consideration to the fallacies supposed to underlie it. For 
my own part I must say that the fallacies are not clearly ap- 
parent to my mind, and I therefore prefer to stand with the au- 
thorities. And I deem it proper to add also, that, inasmuch as 
the rule of responsibility in question seems to me a just and proper 
one, I should be inclined, if my judgment of its logical sound- 
ness were otherwise, to defer to the previous decisions, and leave 
the legislature to alter the rule if they should see fit. 

For cases illustrativd of the liability o£ local corporations in contract 
see Dolan v. Mayor 68 N. Y. 274; Wardlaw v. Mayor. 137 N. Y. 194; 
Gregory V. Mayor, 113 N. Y. 416; White v. Inhabitants of Levant, 78 Me. 
668; County of Lancaster v. Fulton, 128 Pa. St. 48; Fitssimmons v. Brook- 
lyn, 102 N. Y. 536; O'Leary v. Board, 93 N. Y.; infra. 



II. The State Control of Local Corporations. 

1. Relation of Local Corporations to State Legislature, 

CITY OF NEWPORT ET AL. V. JTEEEMIAH W. HORTON 

ET AL. 

Supreme Court of Rhode Island. 1900, 
22 R. L 196, 

Stiness, C. J. In May last the General Assembly passed an 
act to establish a board of police commissioners for the city of 
Newport (Pub. Laws, cap. 804). It provided for the appoint- 
ment by the governor, with the advice and consent of the senate, 
of three commissioners, who should be qualified electors of New- 
port, with terms of office of two, four and six years. This board 
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has authority to appoint, remove, organize and control the chief 
of police and the police force generally; 

The board was duly appointed by the governor and organized 
under this act, and it appointed Benjamin H. Richards, as chief 
of police in place of Pardon S. KauU who had been elected to 
that office for the term of one year, by the city council of New- 
X)ort, in January last. Said EauU claims the office, under said 
election; and under Qen. Laws, cap. 263, this petition is filed, in 
the nature of quo warranto, to determine the title to the office. 

The ground upon which the petition rests is that the act ap- 
pointing the commission is unconstitutional. 

Towns and cities are recognized in the constitution, and doubt- 
less they have rights which cannot be infringed. What the full 
limit and scope of those rights may be cannot be determined in the 
decision of this case. The court cannot properly go beyond the 
question before it. We assume that the towns and cities in this 
state have the same rights which towns and cities have in other 
states under the prevalent form of state government. Our in- 
quiry, therefore, is whether the establishment of jwlice authori- 
ties by the state infringes the right of self-government. 

Obviously this must depend upon the status of a police officer. 

The Supreme Court of Michigan has been especially favored 
with this class of cases. In People v. Mahaney, 13 Mich. 481, 
an act constituting certain persons a police commission for the 
city of Detroit, embracing the powers conferred in the act before 
us with others much more extensive, was held to be constitutional. 

People V. Hurlbut, 24 Mich. 44, was a case of a board of public 
works for Detroit. The constitutionality of the act was discussed 
but not decided. Campbell, C. J., who held the act to be uncon- 
stitutional, distinguished the case from People v. Mahaney upon 
the ground that the general purposes of the police act were such 
as appertain directly to the suppression of crime and the admin- 
istration of justice, matters pertaining to the general policy of 
the state and subject to state management, while the public works 
act was evidently local and municipal. 

People V. Detroit, 28 Mich. 228, involved the creation of a park 
commission, and, again distinguishing the case from People v. 
Mahaney, the court held that the people of other parts of the state 
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had no right to dictate to the city of Detroit what fountains it 
should build or what land it should buy for a park or boulevard, 
at its expense, for the recreation of its citizens. 

In People v. Draper, 15 N. T. 532, an act establishing the Met- 
ropolitan Police District was held to be constitutional, but it is 
to be observed that the constitution of New York authorizes the 
legislature to appoint in any manner all officers, local or gen- 
eral, whose offices might thereafter be created by law. People v. 
Shepard, 36 N. Y. 285, was of the same character. People v. 
Alberisoii, 55 N. Y. 50, held an act to be unconstitutional creating 
the Rensselaer Police District, which extended the police force of 
Troy, maintained at its expense, to other towns, because it con- 
flicted with the provision: "All town, city, and village officers 
whose election is not provided for by this constitution shall be 
elected by the electors of such cities, towns, and villages." 

In Bathbone v. Wirth, 150 N. Y. 459, an act for re-organizing 
the police department of Albany was held to violate the clause 
referred to in People v. Albertson, because it gave a minority of 
the council a right to elect police commissioners, restricting their 
votes to two when four were to be elected and set up a partisan 
test of eligibility. State v. Denny, 118 Ind. 382, held an act to 
be unconstitutional which established in cities of more than 
50,000 inhabitants, a board of public works to have control of 
streets, sewers, lights, water supply, etc 

State V. Moores,* 55 Neb. 480, affirmed in State v. Kennedy, 
83 N. W. Rep. 87, held that an act incorporating metropolitan 
cities, for which the governor should appoint fire and police com- 
missioners, was violative of the right of local self-government 

These include all the cases relied on by the petitioners in support 
of the principle that an act of the legislature establishing a police 
conunission for a city takes away its right of self-government im- 
plied in the constitution. In all of them there have been very 
vigorous and cogent arguments in favor of the protection of that 
right, with which, in the main, we do not disagree. But it is evi- 
dent from the points decided that, excepting in Nebraska, they 
have all involved a purely municipal office or have turned upon 
some express prohibition in the constitution. With the exception 
stated, not one has denied the general power of the legislature to 
assume the control of the local police. In the cases cited Michi- 

♦Overruled in RedeU v. Moore» 63 Neb. 219. 
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gan has affirmed the power, Nebraska has denied it. The uniform 
decisions in other states so far as they have come to our notice, 
have sustained the power. Following People v. Draper, in 1857, 
came Mayor v. State, 15 Md. 376 (1860), sustaining an act creat- 
ing a board of police for the city of Baltimore. To the same ef- 
fect was State v. St. Louis, 34 Mo. 546 (1864) ; Ohio v. Covington, 
29 Ohio St. 102 (1876) ; State v. Hunter, 38 Kas. 578 (1888) ; 
Commonwealth v. Plaisted, 148 Mass. 375 (1888). Trimble v. 
People, 19 Col. 187, sustained an act authorizing the governor to 
remove a member of a fire and police board, but under constitu- 
tional provisions that do not apply to this case. Burch v. Hard- 
wicke, 30 Gratt. 24, held that a chief of police was a state officer. 

The clear weight of authority sustains the right of the legisla- 
ture to control police, and equally is it sustained by sound reason. 

The proposition of the petitioners goes too far. It assumes 
that because state control interferes at all with local control it 
violates the principle of local self-government. In any system 
of government towns, as well as individuals, must yield some- 
thing of individual independence for the public good. The most 
important laws are made by the legislature, and agencies are 
created to enforce them. Ordinarily the state makes use of ex- 
isting agencies, like town or city officers, to do this, but none the 
less are they officers of the state. To say, therefore, that the 
£tate cannot assume control of these agencies in public affairs, is 
to say that a town can nullify a state law, which it does not ap- 
prove, by choosing officers who will not enforce it. This is not the 
national doctrine, and, for a stronger reason, it cannot be the 
state doctrine. Two replies to this statement can be made. First, 
that the state can appoint its own officers to enforce its laws. To 
this we reply that economy and expediency at once suggest the 
futility of having two sets of officers whose duty it is to do the 
same thing, and also that we see no more infringement of the right 
of self-government in appointing special state officers to execute 
a law than in requiring local officers to execute the same laws. 

It may also be said that the court should not assume that local 
officers will not do their duty. The court does not so assume. 
The legislature has evidently made the assumption by the action 
it has taken, and, assuming its powers, the question of policy is 
one for the legislature exclusively. 

What the petitioners really claim is local independence rather 
than local self-government. 

The whole doctrine of this case is summed up in Burch v. Hard- 
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wicke, 30 Gratt. 38, by Staples, J., after reviewing eases, as fol- 
lows: **The distinction recognized in all of them is between of- 
ficers whose duties are exclusively of a local nature and officers 
appointed for a particular locality, but yet whose duties are of 
a public or general nature. When they are of the latter char- 
acter they are state officers, whether the legislature itself makes 
the appointments or delegates its authority to the municipality. 
The state, as a political society, is interested in the suppression 
of crime and the preservation of peace and good order, and in pro- 
tecting the rights of persons and property. No duty is more 
general and all-pervading than this. It extends alike to towns 
and cities as to the country. It looks to the preservation of order 
and security in the state, at elections, and at all public places ; the 
protection of citizens at railway stations, at steamboat landings; 
the enforcement of the law against intemperance, gambling, lot- 
teries, violations of the Sabbath, and, in fine, the suppression of 
all those disorders which affect the peace and dignity of the state 
and the security of the citizen. The instrumentalities by which 
these objects are effected, however appointed, by whatever name 
called, are agencies of the state, and not of the municipalities for 
which they are appointed or elected. 'The whole machinery of 
civil and criminal justice,' says a learned judge, 'has been so gen- 
erally confided to local government that it is not strange if it has 
sometimes been considered of local concern. But there is a clear 
distinction in principle between what concerns the state and that 
which does not concern more than one locality.' " 

Our conclusion is that the right of a city to the sole control of 
its police force has not been so reserved as to bring it within ar- 
ticle I, section 23, or article IV, section 10, of the constitution; 
that the act to establish a board of police commissioners for the 
city of Newport is not unconstitutional on the ground of inter- 
ference with the right of that city to local self-government, so far 
as the appointment of a chief of police by said commissioners is 
concerned; that the petition, therefore, states no ground for re- 
lief. 

The demurrer to the petition is sustained. 
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COMMONWEALTH, APPELLANT, V. MOIB. 

Supreme Court of Pennsylvania. April, 1901. 
199 Penn. St. 534. 

Quo warranto to determine the right of respondent to the ofSce 
of recorder of the city of Scranton. Before Archbald, P. J. 

The respondent filed an answer, and the commonwealth de- 
murred to it. The court entered judgment on the demurrer in 
favor of the respondent. 

Opinion by Mr. Justice Mtfchell, May 27, 1901: 
Municipal corporations are agents of the state, invested with 
certain subordinate governmental functions for reasons of con- 
venience and public policy. They are created, governed, and 
the extent of their power determined by the legislature, and subject 
to change, repeal, or total abolition at its will. They have no 
vested right in their offices, their charters, their corporate powers, 
or even their -corporate existence. This is the universal rule of 
constitutional law, and in no state has it been more clearly ex- 
pressed and more uniformly applied than in Pennsylvania. 

The fact that the action of the state towards its municipal 
agents may be unwise, unjust, oppressive or violative of the nat- 
ural or political rights of their citizens, is not one which can be 
made the basis of action by the judiciary. 

Nor are the motives of the legislators, real or supposed, in pass- 
ing the act, open to judicial inquiry or consideration. The legis- 
lature is the lawmaking department of the government, and its 
acts in that capacity are entitled to respect and obedience until 
clearly shown to be in violation of the only superior power, the 
constitution. 

This court is not authorized to sit as a council of revision to 
set aside or refuse to assent to ill-considered, unwise or danger- 
ous legislation. Our only duty and our only power is to scruti- 
nize the act with reference to its constitutionality, to discover 
what if any provision of the constitution it violates. 

it is objected that the act attempts a classifica- 
tion in the method of filling municipal offices and of exercising 
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municipal powers resting on no proper discrimination or founda- 
tion, in that it provides for methods of government and of ad- 
ministration of cities of the second class different from those re- 
quired in cities of the first and third classes in particulars where 
there is no real difference. It is sufficient to say of this that it 
is a legislative, not a judicial question. The very object of classi- 
fication is to provide different systems of government for cities 
differently situated in regard to their municipal needs. It was 
recognized that cities varying greatly in population will probably 
vary so greatly in the amount, importance and complexity of their 
municipal business, as to require different officers and different 
systems of administration. Classification therefore is based on 
difference of municipal affairs, and so long as it relates to and 
deals with such affairs, the questions of where the lines shall be 
drawn, and what differences of system shall be prescribed for dif- 
ferences of situation, are wholly legislative. What is a distinc- 
tion without a difference is largely matter of opinion. No argu- 
ment, for example, could be more plausible than that there is no 
real difference in municipal needs, between a city of 99,000 and 
one of 100,000 population. It is a sufficient answer that the line 
must be drawn somewhere, and the legislature must determine 
where. So long as it is drawn with reference to municipal and 
not to irrelevant or wholly local matters, the courts have no au- 
thority to interfere. 

Stress was laid, in the argument of this objection, on the pro- 
vision making the chief executive in cities of the second class, 
called a recorder, appointive, while in cities of the first and third 
classes he is elected and called a mayor. It would not follow 
that the legislature had exceeded its power, if this feature had 
been made one of the permanent provisions of the act, but we are 
not called upon to consider that question now, for the appoint- 
ment directed is only part of the temporary adjustments provided 
in the schedule for the change. 

Of the objection that the citizens are deprived of an oppor- 
tunity of electing the chief executive, it is sufficient to say that 
there is no constitutional right of election in reference to that 
office. The legislature might make it permanently appointive, 
and what they could do permanently they may do temporarily. 

That the prolongation of a temporary appoint- 
ment to a vacancy beyond an election not unduly close at hand, 
is unusual and contrary to what citizens are accustomed to regard 
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as their moral and political rights, may be conceded, but that 
does not make it nnconstitutional. Being the exercise of a legal 
and a constitutional right by the legislature, they are answerable 
for their action only to their constituents. 

A further objection is that the act removes an elected officer, 
the mayor, from office during the term for which he was elected^ 
by a mere change in the name of the office. The right to grant & 
new charter to the city, imposing a new form of government, is 
conceded, even though the effect is to abolish the office and to de- 
prive the officer of his place. But it is argued that the merely 
nominal abolishing of the office by the substitution of one with 
the same powers and duties only under a different name is beyond 
the legislative power. It does not appear how this conclusion 
follows. There is no right to a public office unless it is under the 
express protection of the constitution {Lloyd v. Smith, 176 Pa. 
213), and such protection is nowhere given to municipal officers. 

It being conceded that the legislature may abolish municipal 
offices by a change of the charter, the question how great or how 
small the changes by the new charter shall be, and to what par- 
ticulars they shall apply, is one wholly for legislative considera- 
tion 

The public interest of the questions involved, though not always 
their difficulty, has led us to discuss thus in detail the specific ob- 
jections to the act that the learning and ingenuity of eminent coun- 
sel have been able to suggest. There remains one which is based 
upon broader and more far-reaching considerations than the oth- 
ers, though like most of them it is directed against the schedule. 

It is urged that it violates the spirit of the con- 
stitution in those provisions and that general intent which pre- 
serves to the people the right of local self-government. 

The objection is serious, and there can be no denial that some 
of the provisions of the schedule infringe upon what the citizens 
generally are accustomed to regard as their political rights. But 
our view must be confined closely and exclusively to the consti- 
tution. 

It may be admitted that even an act of the legislature can so 
far violate the spirit of the constitution as to be void, though not 
transgressing the letter of any specific provision. But such viola- 
tion is exceptional and must be made to appear beyond all doubt. 
Such, for example, is the illustration given by Chief 'Justice 



1G6 LOCAL CORPORATIONS. 

Thompsoii in Page v. AUen, 58 Pa. 338, 346: "To illustrate this 
idea, the executive power of the state under the constitution is 
lodged in a governor. It would be manifestly repugnant to these 
provisions of the constitution if any act of assembly should pro- 
vide for the election of two executives at the same election, yet it 
would be unconstitutional only by implication, there being no ex- 
press prohibition on the subject." Prima facie, the legislative 
authority is absolute except where expressly limited. This is the 
uniform principle of all political and legal views, and of all con- 
structions recognized by constitutional law. 

**To me it is as plain that the general assembly may exercise 
all powers which are properly legislative and which are not taken 
away by our own or by the federal constitution, as it is that the 
people have all the rights which are expressly reserved. We are 
urged, however, to go further than this, and to hold that a law, 
though not prohibited, is void if it violates the spirit of our insti- 
tutions or impairs any of those rights which it is the object of a 
free government to protect, and to declare it unconstitutional 
if it be wrong and. unjust. But we cannot do this. It would be 
assuming a right to change the constitution, to supply what we 
might conceive to be its defects, to fill up every casus omissus, to 
interpolate into it whatever, in our opinion, ought to have been 
put there by its framers." 

Black, C. J., Sharpless v. Mayor of Phila., 21 Pa. 147, 161. 

The most earnest consideration of the objections to the act of 
1901 has convinced us that they are not such as authorize the 
courts to declare the act void for conflict with the constitution, 
but must be addressed only to the legislators and their constitu- 
encies. 

Judgment affirmed. 

See Rogers v. Common Council, 123 N. T. 173, infra, as to power of 
legislature to provide a central administrative control over local cor- 
porations. 



PERKINS V. SLACK. 

Supreme Court of Pennsylvania. January, 1878. 
86 Pennsylvania State Reports 270, 

This was a petition for a mandamus, filed by Samuel C. Per- 
kins and others, a majority of the commissioners for the erection 
of the Public Buildings, in the city of Philadelphia, against Amos 
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M. Slack and others, members of the Select and Common Coun- 
cils of said city. The petition^ in substance, set forth that by 
Act of Assembly, August 5th, 1870, Pamph. L. 1871, p, 1548, cer- 
tain persons therein named, together with the Mayor of the city 
of Philadelphia and Presidents of the Select and Common Coun- 
cils ex officio, were constituted commissioners for the erection of 
public buildings, with power to fill vacancies or increase their 
number; that the commissioners and their successors proceeded to 
make contracts for the erection of the buildings, and that a large 
portion of the said buildings was already constructed, although 
they were not finished ; that by the said act the commissioners were 
required and authorized to make requisition on the councils, prior 
to December 1st of each year, for the amount of money required 
for the succeeding year, and the councils are by the same act re- 
quired to levy a special tax sufficient to raise that amount, and 
that the mayor and all other city officials were required to aid 
in the execution of all that the commissioners might require; 
that, in accordance with the act, the relators, on November 29th, 
made due requisition upon the councils for $1,500,000, the amount 
required for the succeeding year; that the defendants, the mem- 
bers of the Select and Common Councils, refused to levy any tax to 
raise the amount so required, or to make any appropriation olit 
of the annual tax; concluding with a prayer for an alternative 
mandamus to levy a special tax to raise the amount required, or 
show cause why they should not do so. 

An alternative mandamus issued, and the return of the re- 
ispondents, inter alia, set forth: — 

2. That under the constitution and the Act of Assembly, the 
respondents were vested with a discretion in the levying of the 
taxes. 

4. That by the constitution, the commissioners are forbidden 
to contract any debt, or incur any liability, except in pursuance 
of an appropriation previously made therefor by councils, and 
that it nowhere appeared that the requisition was to provide for 
$ums due under contracts made prior to the enactment of said 
prohibition, or that any appropriation whatever was made by 
councils. 

To this return the relator demurred, and the court, Biddle, J., 
refused the prayer for the mandamus and entered judgment for 
the respondents on the demurrer. 
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Mr. Justice Trunkey delivered the opinion of the court, March 
11th, 1878. 

On every hand it> is admitted that the Act of Assembly of Au- 
gust 5th, 1870, providing for the erection of public buildings in 
the city of Philadelphia, is constitutional and is law, except so 
much as has been^ repealed by section 2, article 15, of the new 
constitution. It ought to be as generally conceded that courts 
have no power to repeal a statute, and that all denunciations of it 
as a scheme to obtain money from the people, without consent of 
their immediate representatives, or as a measure that tries to the 
uttermost the law-abiding character of the citizens, may be prop- 
erly considered by a constitutional convention, or the legislature, 
but not by a tribunal whose sole duty is to ascertain and say what 
the law is. Where the expression of the law giver is clear, even 
if the object of the law be odious, no construction can nullify it. 
In such case it will be strictly construed. To elude a statute by 
pretence of respect for the intention of its makers, and falsely 
interpret what has no need of interpretation, is the basest form 
of its violation. A statute can be repealed only by an express 
provision of a subsequent law, or by necessary implication. These 
and other long-received rules should not be thrust aside because 
they are trite. 

The Act of 1870 constituted certain citizens, with power to fill 
vacancies, commissioners for the erection of public buildings in 
the city of Philadelphia, and required them to organize, procure 
plans, employ secretary, treasurer, solicitor, architects and assist- 
ants, and do all other acts to carry out the intention of the stat- 
ute. The location of the buildings was to be determined by a 
vote of the electors at the general election in October, 1870. "Within 
thirty days thereafter, the commissioners were to advertise for 
proposals, and, soon as practicable, make all needful contracts for 
the construction of said buildings, which contracts should be valid 
and binding upon the city. "The said commissioners shall make 
requisition upon the councils of the city, prior to the first day in 
December in each year, for the amount of money required by them 
for the purposes of the commission for the succeeding year, and 
said councils shall levy a special tax sufficient to raise the amount 
so required.'' "Said councils may at any time make appropria- 
tions out of the annual tax in aid of the purposes of this act." 
The amount to be expended by said commissioners is strictly lim- 
ited to the sum required to satisfy their contracts for the erection 
of said buildings and for the furnishing thereof. "It shall be 
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the duty of the mayor, the city controller, city commissioners, and 
city treasurer, and of all other oflScers of the city, €md also the 
duty of the councils of the city of Philadelphia, to do and per- 
form all such acts in aid and promotion of the intent and pur- 
pose of this Act of Assembly as said commission may from time to 
time require." Such are the terms of the act. 

The section of the constitution relied on as abrogating the 
statute is, **No debt shall be contracted or liability incurred by 
any municipal commission, except in pursuance of an appropria- 
tion previously made therefor by the municipal government." 
Obviously this prevents new contracts until appropriations to pay 
for them shall have been made. The commissioners cannot ex- 
pend money in excess of the sum appropriated — ^the indebtedness 
of the city shall not be increased beyond the means provided for 
payment. To that extent is the statute modified or repealed. 
. . . Equally clear is it that every duty imposed by the Act of 
1870, upon the commissioners and upon the councils and oflScers 
of the city, continues in full force, excepting the one modification. 
To read the law is to know that all power and discretion, in the 
erection of the public buildings, have been intrusted to the com- 
missioners, and the power and duty of making appropriations and 
raising the money have been imposed upon the councils. 

. . . Now, as formerly^ the legislature have supreme con- 
trol over all municipal corporations, subject only to expressed con- 
stitutional limitations. Formerly a special law could be made for 
every city; now the power must be exercised by general laws. 
Thus additional reason appears that the Act of August 5th, 1870, 
is still valid. 

That statute being the law to the parties, the case is not diflS- 
cult. The learned judge below was of opinion that if that act were 
not made nugatory by the new constitution, the right of the peti- 
tioners to the writ of mandamus would be incontrovertible. . . . 

The petition of the relators sets forth the Act of Assembly ; the 
organization of the commission and entering upon their duties; 
the construction of a large portion of the buildings which are un- 
finished; the requisition upon the councils for $1,500,000, made 
November 29th, 1876, and the neglect and refusal of the councils 
to levy any tax or make any appropriation, or otherwise aid in 
promotion of the purposes of said act, as required. 

The return of the respondents makes no suggestion that the 
facts alleged in the petition are untrue. . . . 

Upon consideration of the whole case we are impelled to the con- 
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elusion that the learned judge erred in refusing the mandamus. 
The return shows no cause against it. There is no averment that 
the sum required is unreasonable and unnecessary for the purposes 
of the statute, nor of any fraud or abuse of powers by the com- 
missioners. 

It may be well to remember that the commissioners are not irre- 
sponsible nor outside the pale of the law. Should they abuse their 
trust, fraudulently incur liabilities, or attempt to charge the city 
for anything not within the purview of the act, the courts are 
open for prevention, redress or punishment. The law of the land, 
which has the means to compel a recalcitrant public ofiScer to do 
his duty, provides for his restraint when he is proceeding to vio- 
late it, and for redress, or his punishment, when he has defrauded 
the public. 

Concerning legislation to vest powers in special commissions, 
the people have said they will have no more of it ; and, at the same 
time, refused to avoid existing laws giving such powers. The au- 
thority that enacts may repeal. But while a statute is in force, 
no opinion of its wisdom or policy, of any judicial or ministerial 
oflScer, or private citizen, will justify or excuse its violation. 

The judgment refusing the writ is reversed, and jvdgment 
for the Commonwealth, and peremptory mandamiis 
awarded. The record is ordered to be remitted for the 
enforcement of this judgment, 

Paxson, J., filed the following dissenting opinion, in which 
Sharswood, J., concurred: 

Whatever we may think of its wisdom, no one at the present 
day doubts the legality of the Act of 5th of August, 1870, Pamph. 
L. of 1871, p. 1548, creating the building commission. That ques- 
tion may be considered at rest. It follows that if said act remains 
in full force and unimpaired, the relators are entitled to their 
mandamus. But since its passage the fundamental law of the 
state has been changed, and two provisions introduced therein 
which seriously affect said act. Section 20 of article 3 of the con- 
stitution provides that, **The General Assembly shall not dele- 
gate to any special commission, private corporation or association, 
any power to make, supervise or interfere with any municipal im- 
provement, money, property or effects, whether held in trust or 
otherwise, or to levy taxes, or perform any municipal function 
whatever." This command is addressed to the legislature, and 
speaks for the future only. It was not intended to derogate from 
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the powers granted to special commissions created prior to the 
adoption of the constitution. Then we have section 2 of article 
15, which is as follows: **No debt shall be contracted or liability 
incurred by any municipal commission, except in pursuance of 
an appropriation previously made by the municipal government." 
This section was evidently intended to operate directly upon com- 
missions existing at the time of the adoption of the constitution. 
Such construction is apparent from its terms. That it was so intend- 
ed by the framers of the constitution clearly appears from an ex- 
amination of the debates of the convention, vol. 6, p. 232-4. Pub- 
lic attention had already been drawn to the fact that irresponsible 
commissions, imposed upon the city by the legislature, and yet 
clothed with absolute control over the purse of the city in the 
prosecution of their work, were repugnant to our whole theory 
of government. It was known to the convention that the public 
buildings, at Broad and Market streets, had been projected upon 
a sale of magnificence better suited for the capitol of an empire 
than the municipal buildings of a debt-burdened city; and that 
the time might come when their further prosecution would be- 
come an oppression upon the tax payers too grievous to be borne, 
unless the councils, the immediate representatives of the people, 
should have a power of control over the amount to be annually 
expended. The result has fully vindicated the wisdom of the con- 
vention. What then is the effect of this section of the constitu- 
tion upon the Act of 1870? I agree that it does not repeal the 
act. It does not abolish the commission; it permits the erection 
of the buildings to go on under their direction. Nay, more, I do 
not think it affects so much of the act as makes it the duty of 
councils to provide the means for their completion. But I think 
it equally clear under this section that it is for councils to say to 
what extent the means shall be supplied, excepting in so far as 
contracts have been made by the commission prior to the adoption 
of the constitution. That is to say, no new contract can be made 
by the commission after the adoption of the constitution until an 
appropriation to pay therefor shall have been previously made 
by councils. In other Words, the effect is to give the control of the 
purse to the city, instead of the building commission. It was 
conceded upon the argument that the constitution has modified 
the Act of 1870 so far as to prevent the commission entering 
upon any new contract without an appropriation, and that the 
greater part of the sum demanded was for new work not con- 
tracted for prior to the adoption of that instrument. .This much 
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is clear. But it was urged that because it is still the duty of 
councils to make appropriations, they are bound to appropriate 
any sum the conmiission may demand. I am unable to see the 
force of this reasoning. It is admitted the constitution prohibits 
the making of any new contract without a previous appropriation. 
True, say the building commission, we cannot make a contract, 
but we have the right to compel councils to appropriate whatever 
sum we demand and then we can contract. This view, in my judg- 
ment, is in direct conflict with the letter and spirit of section 
2 or article 15 of the constitution, and its adoption by this court 
practically expunges said section from that instrument. For, if 
it does not apply to existing commissions, it cannot apply at all, 
as the creation of any such special commission is prohibited for 
the future. I do not think the f ramers of the constitution or the 
people who adopted it intended a vain thing when they introduced 
this section. In view of the importance of this question I deem it 
my duty to place upon record my respectful but earnest dissent 
from the judgment of the majority of the court. 



^. Constittvtional Limitations of Legislative Power. 

THE PEOPLE, RESPONDENTS V. JAMES M. RAYMOND, 

APPELLANT. 

Court of Appeals of State of New York. 1868. 
37 New York 428. 

Grover, J. This is an action in the nature of a quo warranto, 
brought by the Attorney-General, to determine the title of the 
appellant to the office of commissioner of taxes and assessments 
of the city and county of New York. The appellant was duly 
appointed to such office by the governor, with the consent of the 
senate, pursuant to section 1, chap. 410, Laws of 1867 (p. 981), 
and has duly qualified according to the requirements of said act. 
His right to the office therefore depends upon the constitutionality 
of said act. It is claimed by the counsel of the respondent that 
the act in question is in conflict with section two, article ten, of 
the Constitution, and, therefore, void. That section provides that 
all county officers whose election or appointment is not provided 
by this constitution shall be elected by the electors of the respect- 
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ive counties or appointed by the board of supervisors, or other 
county authorities, as the legislature shall direct. All city, town 
and village officers whose election or appointment is not provided 
for by the Constitution shall be elected by the electors of such 
cities, towns or villages, or of some division thereof, or appointed 
by such authorities thereof as the legislature shall designate for 
that purpose. All other officers whose election or appointment is 
not provided for by this Constitution, and all officers whose of- 
fices may hereafter be created by law, shall be elected by the peo- 
ple, or appointed, as the legislature may direct. There is no ques- 
tion but that the office in question is exclusively a city office. 

The plain intention of the section of the Constitution in ques- 
tion, was to preserve to localities the control of the official func- 
tions of which they were then possessed, and this control was care- 
fully preserved consistent with the power of the legislature to 
make needful changes by restricting the power of appointment 
of other officers to perform the same functions to the people, or 
some authority of the locality. Any other construction would 
render the section in question, when applied to the cities of the 
state, substantially nugatory. It is not enough that the name of 
the officer is changed or the powers enlarged, to authorize the leg- 
islature to confer upon the governor the appointment of officers to 
discharge the duties performed by the city officers at the adoption 
of the Constitution. 

The acts of 1859, 1857, and 1850 gave the power of appoint- 
ment of commissioners to some local authority of the city, and thus 
preserved the local control over the subject. The act of 1867 vests 
the appointment in the governor and senate, and thus deprives 
the city of all local control of the assessment of the property of 
the people for the purposes of taxation. It thus deprives the 
people of the city of a right secured to them by the Constitution, 
and is, therefore, void. This renders a discussion of the ques- 
tion — ^whether the legislature can provide for the appointment to 
a city office, created after the adoption of the Constitution, in 
any mode deemed best for the public interest — ^unnecessary, for 
the reason that the office in question was not so created within 
the meaning of the Constitution. I will simply remark, that this 
question was decided in People v. Pinckney et al. (32 N. Y. 377), 
in which it was held that this power was possessed by the legis- 
lature. The question was not at all discussed, but it was assumed 
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that it had been decided in the same way in The People v. Draper 
{supra). A slight examination will show that there was no such 
question decided in the latter case. It was there held that the 
ofScers in question were not city officers in any constitutional 
sense, but officers of the district created by the act : consequently, 
this question was not at all in the case ; and all that was said in 
relation to it was entirely obiter. Whether the question, under 
the circumstances, would be considered open in this court, cannot 
now be determined. 

The judgment appealed from must be affirmed. 

Such a constitutional provision as the one controlling the principal 
case does not, however, prevent the legislature from providing that the 
acts of local corporate bodies shall, to be valid, be approved by a state 
administrative authority. Rogers v. Conmion Council, 123 N. T. 173. 



PROPEIETORS OF MOUNT HOPE CEMETERY V. CITY OP 
BOSTON AND OTHERS. 

Supreme Judicial Court of Massachusetts. April, 1893. 
158 Mass. 509. 

Petition for a writ of mandamus to compel the city of Boston 
and its mayor to convey Mount Hope Cemetery to the petitioners^ 
in accordance with St. 1889, c. 265. 

Allen, J. Over property which a city or town has acquired 
and holds exclusively for purposes deemed strictly public, that is, 
which the city or town holds merely as an agency of the State 
government for the performance of the strictly public duties de- 
volved upon it, the Legislature may exercise a control to the ex- 
tent of requiring the city or town, without receiving compensa- 
tion therefor, to transfer such property to some other agency of 
the government appointed to perform similar duties, and to be 
used for similar purposes, or perhaps for other purposes strictly 
public in their character. Thus much is admitted on behalf of 
the city, and the doctrine is stated and illustrated in many de- 
cisions. Weymouth & Braintree Fire District v. County Commis- 
sioners, 108 Mass. 142. Whitney v. Stow, 111 Mass. 368. Raw- 
son V. Spencer, 113 Mass. 40. ^ Stone v. Charlestown, 114 Mass.. 
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214. Kingman, petitioner, 153 Mass. 566, 573. Meriwether v. 
Garrett, 102 U. S. 472. Mayor, &c., of Baltimore v. State, 15 
Md. 376. 

By a quite general concurrence of opinion, however, this legis- 
lative power of control is not universal, and does not extend 
to property acquired by a city or town for special purposes not 
deemed strictly and exclusively public and political, but in respect 
to which a city or town is deemed rather to have a right of private 
ownership, of which it cannot be deprived against its will, save 
by the right of eminent domain with payment of compensation. 
This distinction we deem to be well founded, but no exact or full 
enumeration can be made of the kinds of property which will fall 
within it, because in different States similar kinds of property 
may be held under different laws and with different duties and 
obligations, so that a kind of property might in one state be held 
strictly for public uses, while in another state it might not be. 
But the general doctrine that cities and towns may have a private 
ownership of property which cannot be whoUy controlled by the 
state government, though the uses of it may be in part for the 
benefit of the community as a community, and not merely as in- 
dividuals, is now well established in most of the jurisdictions 
where the question has arisen. Board of Commissioners v. 
iMcas, 93 U. S. 108, 114, 115. Mount Pleasant v. Beckwith, 100 
U. S. 514, 533. Railroad Company v. Ellerman, 105 U. S. 166, 
172. Cannon v. New Orleans, 20 Wall 577. Mayor, dkc, of New 
York V. Second Avenue Railroad, 32 N. Y. 261. People v. Batch- 
dlor, 53 N. Y. 128. People v. O'Brien, 111 N. Y. 1, 42. Webb 
V. Mayor, &c., of New York, 64 How. Pr. 10. Montpelier v. East 
MontpeUer, 29 Vermont 12. Western Saving Fund Society v. 
Philadelphia, 31 Penn. St. 175. People v. Detroit, 28 Mich. 228, 
235, 236, 238. People v. Hurlburt, 24 Mich. 44. Detroit v. De- 
troit & Howell Plank Road, 43 Mich. 140. Thompson v. Moran, 
44 Mich. 602. Louisville v. University of Louisville, 15 B. ^lon. 
(Ky.) 642. Richland v. Lawrence, 12 111. 1. People v. May or ^ 
&c., of Chicago, 51 111. 1. Orogan v. San Francisco, 18 Cal. 590. 
Hewison v. New Haven, 37 Conn. 475. The same conclusion is 
arrived at after a full and clear discussion of the subject in Dil- 
lon, Mun. Corp. (4th ed.) Paragraphs 66-68, and notes. See also 
Cooley, Taxation, 688. 

In this commonwealth the question has not directly arisen in 
reference to the power of the Legislature to compel a transfer of 
the property of a city or town, but the double character of cities 
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and towns in reference to their duties and liabilities has very 
often been adverted to. 

In the case before us we have to determine whether the title 
of the city of Boston to the Mount Hope Cemetery is subject to 
legislative control, and this involves an inquiry to some extent, 
into the usages and laws in this Commonwealth relating to bury- 
ing grounds, with a view to ascertaining whether, in the owner- 
ship of such property, towns have heretofore been regarded or 
have acted merely as agencies of the state government. 

There can be no doubt that the city held this cemetery not only 
for the burial of poor persons, but with the right to make sales 
of burial rights to any person who might wish to purchase them, 
whether residents or non-residents. With these duties, and also 
with these rights and privileges, the city has acquired and im- 
proved this property. It is not as if the land had been procured 
and used exclusively as a place for the free burial of the poor, 
or of inhabitants of Boston. In addition to these purposes the 
city has been enabled to provide a well-ordered cemetery, with 
lots open to purchase, under carefully prepared rules and regula- 
tions, and thus to afford to its inhabitants the opportunity to 
buy burial places without being compelled to resort to private 
cemetery companies, where the expense would probably be greater; 
and it has done this upon such terms that the burial of its paupers 
has been practically without expense in the past, and it has about 
forty acres remaining, the proceeds of which when sold would go 
into the city treasury but for the requirements of St. 1889, c. 
265. 

The St. of 1889, c. 265, requires the city to transfer to the newly 
formed corporation, called **The Proprietors of Mount Hope 
Cemetery," without compensation, this cemetery with the per- 
sonal property pertaining there-to, and with the right to any un- 
paid balances remaining due for lots already sold, and the an- 
nual income of certain funds held for the perpetual care of lots. 
If such transfer is made, all that the city would retain would be 
the right to bury such persons as it is or may be by law obliged to 
bury in a certain prescribed portion of the cemetery. Its previous 
conveyances of lots and rights of burial are expressly confirmed. 
But it is apparent from the considerations heretofore expressed, 
that this is not property which is held exclusively, for purposes 
strictly public. The city of Boston is possessed of much other 
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property which in a certain sense and to a certain extent is held 
for the benefit of the public, but in other respects is held more 
like the property of a private corpcn'ation. Notably among these 
may be mentioned its system of water works, its system of parks, 
its market, its hospital, and its library. In establishing all of 
these, the city has not acted strictly as an agent of the state goy- 
emment, for the accomplishment of general public or political 
purposes, but rather with special reference to the benefits of its 
own inhabitants. If its cemetery is under legislative control, so 
that a transfer of it without compensation can be required, it is 
not easy to see why the other properties mentioned are not also; 
and all the other cities and towns which own cemeteries or other 
property of the kind mentioned might be under a similar lia- 
bility. 

In view of all these considerations, the conclusion to which 
we have come is that the cemetery falls within the class of prop- 
erty which the city owns in its private or proprietary character, 
as a private corporation might own it, and that its ownership is 
protected under the Constitution of Massachusetts and of the Uni- 
ted States so that the Legislature has no power to require its 
transfer without compensation. Const, of Mass., Dec. of Bights, 
Art. X. Const, of U. S., Fourteenth Amendment. 

Moreover, the legislative power over municipal property, when 
it exists, does not extend so far as to enable the Legislature to 
require a transfer without compensation to a private person or pri- 
vate corporation. The control which the Legislature may exer- 
cise is limited ; it must act by public agencies and for public uses 
exclusively. If the city has purchased property for purposes 
which are strictly and purely public, as a mere instrumentality of 
the State, such property is so far subject to the control of the 
Legislature that other instrumentalities of the state may be sub- 
stituted for its management and care; but even the state itself 
has no power to require the city to transfer the title from public 
to private ownership. Upon the division of counties, towns, school 
districts, public property with the public duty connected with it 
is often transferred from one public corporation to another pub- 
lic corporation. But it was never heard of that the Legislature 
could require the city without compensation to transfer its city 
hall to a railroad corporation, to be used for a railway station, 
merely because the latter corporation has a charter from the legis- 
lature, and owes certain duties to the public. 
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It is contended in behalf of the petitioner that it is a public 
corporation, wholly under the control of the Legislature. But 
it is an error toi suppose that a corporation becomes a public one 
merely by receiving a charter from the Legislature, by owing cer- 
tain duties to the public, and by being subject to rules and reg- 
ulations established in the exercise of the police power. 

An examination of the provision of St. 1889, c. 265, leaves no 
doubt that the petitioner falls within the class of private corpora- 
tions. Its corporate members are such of the proprietors of burial 
lots in the existing cemetery as shall accept the act and notify the 
clerk of the corporation of such acceptance. Membership is wholly 
voluntary, and in point of fact only about one person out of eight 
who were entitled to do so became members. 

. . . There appears to be nothing binding the corporation 
to give any preference to inhabitants of Boston in the sale of 
burial rights, or to prevent a substantial increase in the prices 
of such burial rights, at the will of the corporation. In short, 
there is nothing in the act to secure to the inhabitants of Boston 
those privileges in respect to burial rights which they might proj)- 
erly expect, even if they could not legally demand the same, from 
the city itself. There is therefore no ground on which the peti- 
tioner can be said in any just sense to be a public corporation, and 
its duties to the inhabitants of Boston are at best but vague and 
shadowy. 

Petition dismissed. 



THE PEOPLE ON THE RELATION OP THE BOARD OP 
PARK COMMISSIONERS OP DETROIT V. THE COM- 
MON COUNCIL OP DETROIT. 

Supreme Court of Michigan. October, 1873. 
28 Mich. 228. 

CooLEY, J. The act relating to a public park for the city of 
Detroit, approved April 15, 1871 {Laws 1871, Yd. 2, p. 1322.), 
created a board of park commissioners, with power and authority 
to adopt plans for a public park, . . . and to make condi- 
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tional contracts therefor subject to ratification by the common 
council and a vote of a citizens' meeting. 

The commissioners were duly organized into a board as pro- 
vided by the act, and proceeded in the discharge of their duties. 
Some questions having been made regarding the power of the 
legislature to appoint them, the attorney general instituted pro- 
ceedings by quo warranto against one of their number, to deter- 
mine this question, and it appearing that the official authority of 
the commissioners had been fully recognized by the common coun- 
cil, in whom, with the mayor, was vested the general power to 
appoint, this court held that though the appointment could not 
originally have rightfully been made by the state, yet that the 
recognition of their official character by the appointing power with- 
out objection or dissent, was sufficient to constitute them city of- 
ficers. — Attorney General v. Lothrop, 24 Mich. 235. Subsequent 
to this the common council filled two vacancies occurring in the 
board, by confirmation of the mayor's nominations. 

By an act approved March 14, 1873 (Laws 1873, Vol. 2, p. 100), 
it is supposed much larger powers have been conferred upon the 
board. They are permitted to ''acquire by purchase" lands not 
exceeding in cost three hundred thousand dollars, and the act de- 
clares that whenever the board shall locate the site of a park or 
boulevard, or both, and shall make such location known to the 
common council, and lay before that body a statement in writ- 
ing of the cost of the land acquired by the purchase, and an es- 
timate in writing of the cost of the lands necessary to be acquired 
which the board has been unable to purchase, the common coun- 
cil shall provide money for such purposes, not exceeding the 
amount limited by the act, by the issue and sale of city bonds. It 
will be seen from this that'the board of park commissioners are to 
have discretionary and unrestricted power in the location of the 
park or boulevard, or both, and in determining the amount of 
debt the city shall incur for the purpose, within the limits pre- 
scribed by the act, that the act authorizes that body to determine 
the rate of interest on t&e bonds, not exceeding seven per cent, 
the sums in which they shall be issued, and the time when they 
shall be payable, which shall be not less than thirty years nor more 
than fifty years. 

Acting under this legislation, the board reported to the com- 
mon council on August 13, 1873, that they had located the site of 
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a public park on Jefferson avenue, . . . and they requested 
that the common council would authorize the issue of bonds to an 
amount not exceeding three hundred thousand dollars, to pay 
the cost. It is not necessary to state in detail the proceedings of 
the council on this report; it is sufficient to say that a resolution 
that city bonds to the amount of three hundred thousand dol- 
lars, payable in thirty years, with interest at seven per centum, 
has failed to receive the approval of that body. And the board 
of park commissioners now apply to this court for the writ of 
mandamus, directed to the common council, commanding that 
body to provide money to the amount of three hundred thousand 
dollars, for the purpose of purchasing a site for a public park for 
said city, in accordance with said report, by the issue and sale 
of city bonds in compliance with the provisions of the act last 
aforesaid. 

The failure, then, of the common council to comply with the 
request of the board of park commissioners has, in their opinion, 
imposed a public duty upon the judicial department, which we 
must perform on the facts being properly reported. That duty 
— ^to state it nakedly — is, by the compulsory process of this court, 
to coerce the city of Detroit into entering into contracts involv- 
ing a debt for a very large sum for an object purely of local 
concern, which the legislative body of the city has refused to 
make. 

In People v. Hurlburt, 24 Mich. 44, we considered at some 
length the proposition which asserts the amplitude of legislative 
control over municipal corporations, and we there conceded that 
when confined, as it should be, to such corporations as agencies 
of the state in its government, the proposition is entirely sound. 
In all matters of general concern there is no local right to act in- 
dependently of the state; and the local authorities cannot be per- 
mitted to determine for themselves whether they will contribute 
through taxation to the support of the state government, or to 
assist when called upon to suppress insurrections, or aid in the en- 
forcement of the police laws. .Upon all such matters the state 
may exercise compulsory authority, and may enforce the per- 
formance of local duties, either by employing local officers for the 
purpose, or through agents or officers of its own appointment. 

But we also endeavored to show in Peoph v. Hurlburt, that 
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tliougli municipal authorities are made use of in state govern- 
ment, and as such are under complete state control, they are not 
created exclusively for that purpose, but have other objects and 
purposes peculiarly local, and in which the state at large, except 
in conferring the power and regulating its exercise, is legally no 
more concerned, than it is in the individual and private con- 
cerns of its several citizens. 

^••■•••••* 

The constitutional principles that no person shall be deprived 
of property without due process of law, applies to artificial per- 
sons as well as natural, and to municipal corporations in their 
private capacity, as well as to corporations for manufacturing 
and commercial purposes. And when a local convenience or need 
is to be supplied in which the people of the state at large, or any 
portion thereof outside the city limits, are not concerned, the state 
can no more by a process of taxation take from the individual 
citizens the money to purchase it, than they could, if it had been 
procured, appropriate it to state use. To this extent the corporate 
right appears to us to be a clear and undoubted exception to the 
general power of control which is vested in the state. 

We afiSrm, then, that the city of Detroit has the right to decide 
for itself upon the purchase of a public park. The next ques- 
tion concerns the agency by which this decision shall be made. 
Under the act of 1871 the final decision was to be made in a citi- 
zens* meeting, but this democratic feature in city government is 
now taken away, . . . and the legislation of 1873, so far as 
it abolished that feature . . . was clearly within the legisla- 
tive power, and it only remains to consider whether, under that 
legislation, the park commissioners in determining upon and pur- 
chasing the ground for a park can be regarded as representa- 
tives of the people of Detroit. 

What we desire clearly to express is simply this : that that is not 
a representative government in which the people are not permit- 
ted to say in what trusts their agents shall represent them. 

The city of Detroit is found to have accepted the state ap- 
pointees as its representatives in the park commission; but for 
what purposes and on what understanding? Obviously it was 
with the purpose and on the understanding that they should have 
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the powers and perform the duties pointed out in the act of 
1871. 

There is indeed no real similarity in the powers to be exercised 
under the act of 1873 to those specified in the previous act. The 
latter were limited, and reserved all substantial powers to the 
council and the people ; the former are powers of final action, and 
place the commissioners, in matters of the very highest import- 
ance, over both council and people. 

We cannot thfrefore say that the board of park commissioners 
are representatives of the city of Detroit for the purpose named, 
because to do so would be to hold that the shadow is the same as 
the substance, and that servant and ruler are convertible terms. 
The high and responsible trust created by the act of 1873, which 
concerns and will concern the happiness and prosperity, the health 
and comfort of that city for an indefinite future, the people of 
Detroit have not been permitted to fill. The persons named for 
it are the appointees of the legislature, and not of the city, and 
however disinterested and honorable may have been their course, 
and however wise and beneficent their contemplated action, we 
have no power to aid it by legal process, because, concerning 
as it does the private corporate interests of the city, it has been 
had without the consent of the city expressly or by implication 
given. 

The mandamus prayed for must be denied. 

Chbistiancy, Ch. J., and Graves, J., concurred. 



WHEELER, ET AL., V. PHILADELPHIA, ET AL. 

Supreme Court of Pennsylvania, 1875. 
77 Pa. St. 338. 



Mr. Justice Paxson delivered the opinion of the court, February 
15th, 1875. 

Two bills have been filed by the complainants against the city 
of Philadelphia, in both of which they aver that they are citi- 
:^ens and tax-payers of said city. In one bill they seek to restrain 
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the city authorities from borrowing upon the credit of the city 
the sum of $1,000,000, for the extension of the Philadelphia Gas 
Works; in the other bill they seek to enjoin said authorities from 
borrowing upoa the credit of the city the further sum of $1,000,000, 
to be applied to the construction of main sewers. The Gas Loan 
was expressly authorized by ordinance of the City Councils; in 
the case of the Sewer Loan the ordinance has passed only the 
common council. The ordinances referred to depend for their 
validity on the act of 23d May, 1874, entitled, "An Act divid- 
ing the cities of this state into three classes," &c. For the ex- 
ercise of certain corporate powers, and having respect to the num- 
bers, character, powers and duties of certain ofiScers thereof, the 
cities now in existence or hereafter to be created in this Com- 
monwealth, are divided by the said act into three classes, as fol- 
lows: 

Those containing a population exceeding 300,000 shall consti- 
tute the first class. 

Those containing a population less than 300^000, and exceeding 
100,000, shall constitute a second class; and 

Those containing a population less than 100,000, and exceeding 
10,000, shall constitute the third class. 

It is alleged that the Act of 23d of May, 1874, offends against 
article 3d of section 7th of the Constitution. The material parts 
of said section are: "The General Assembly shall not pass any 
local or special law . . . regulating the affairs of counties, 
cities, townships, wards, boroughs, or school districts. . . . 
Nor shall any law be passed granting powers or privileges where 
the granting of such powers or privileges shall have been provided 
for by a general law." . . . 

Without entering at large upon the discussion of what is here 
meant by a "local or special law," it is sufficient to say, that a 
statute which relates to persons or things as a class, is a general 
law, while a statute which relates to particular persons or things 
of a class is special, and comes within the constitutional prohi- 
bition. 

. . . The true question is, not whether classification is au- 
thorized by the terms of the Constitution, but whether it is ex- 
pressly prohibited. In no part of that instrument can any such 
prohibition be fotmd. 

For the purpose of taxation real estate may be classified. Thus, 
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timber lands, arable lands, mineral lands, urban and rural, may 
be divided into distinct classes, and subjected to different rates. 
In like manner other subjects, trades, occupations, and professions^ 
may be classified. And not only things but persons may be so 
divided. The genus homo is a subject within the meaning of the 
Constitution. Will it be contended that as to this there can be no 
classification ? No laws affecting the personal and property rights 
of minors as distinguished from adults? Or of males as dis- 
tinguished from females? Or, in the case of the latter, no dis- 
tinction between a feme covert and a single woman? What be- 
comes of all our legislation in regard to the rights of married 
women if there can be no classification? And where is the power 
to provide any future safeguards for their separate estate? These 
illustrations might be multiplied indefinitely were it necessary. 
But it is contended that even if the right to classify exists, th& 
exercise of it by the legislature in this instance, is in violation 
of the Constitution, for the reason that there is but one city in 
the state with a population exceeding 300,000 ; that to form a class 
containing but one city is in point of fact legislating for that one 
city, to the exclusion of all others, and constitutes the local and 
special legislation prohibited by the Constitution. This argu- 
ment is plausible but unsound. It is true, the only city in the 
state, at the present time containing a population of 300,000, is. 
the city of Philadelphia. It is also true, that the city of Pitts- 
burg is rapidly approaching that number, if it has not already 
reached it, by recent enlargements of its territory. 

Legislation is intended not only to meet the wants of the pres- 
ent, but to provide for the future. It deals not with the past, 
but in theory at least, anticipates the needs of a state, healthy 
with a vigorous development. It is intended to be permanent. 
'At no distant day Pittsburg will probably become a city of the 
first class; and Scranton, or others of the rapidly growing in- 
terior towns, will take the place of Pittsburg, as a city of the 
second class. In the meantime, is the classification as to cities 
of the first class bad because Philadelphia is the only one of the 
class? We think not. Classification does not depend upon num- 
bers. The first man, Adam, was as distinctly a class, when the 
breath of life was breathed into him, as at any subsequent period. 
The word is used not to designate numbers, but a rank or order of 
persons or things; in society it is used to indicate equality, or 
persons distinguished by common characteristics, as the trading 
classes, the laboring classes; in science, it is a division or arrange* 
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ment, containing the subordinate divisions of order, genus, and 
species. 

If the classification of cities is in violation o% the Constitution, 
it follows, of necessity, that Philadelphia, as a city of the first 
class must be denied the legislation necessary to its present pros- 
perity, and future development, or that the small inland cities 
must be burdened with legislation wholly unsuited to their needs. 
For if the Constitution means what the complainants aver that 
it does, Philadelphia can have no legislation that is not common 
to all other cities of the state. And for this there is absolutely 
no remedy but a change in the organic law itself. 

This is a serious question. We have but to turn to the stat- 
ute book to realize the vast amount of legislation in the past, special 
to the city of Philadelphia. We speak not now of what is pop- 
ularly known as special legislation, private acts, &c., but of proper 
legislation, affecting the whole city, and indispensable to its pros- 
perity. We may instance the laws in regard to the quarantine, 
lazaretto, board of health, and other matters connected with the 
sanitary condition of the city; the laws in regard to shipping 
and pilotage as affecting its commerce; laws concerning its trade 
such as those that relates to mercantile appraisers, inspectors 
of flour, bark, beef and pork, butter and lard, domestic distilled 
spirits, flaxseed, leather, tobacco, petroleum; and the laws in re- 
gard to building inspectors; the storage and sale of gunpowder; 
laws affecting its political condition as by the division and sub- 
division of wards, and the establishing of the ratio of representa- 
tion in councils. We have but to glance at this legislation to see 
that the most of it is wholly unsuited to small inland cities, and 
that to inflict it upon them would be little short of a calamity. 
Must the city of Scranton, over 100 miles from the tide water, 
with a stream hardly large enough to float a batteau, be subjected 
to quarantine regulations, and have its lazaretto. Must the leg- 
islation for a great commercial and manufacturing city, with a 
population approaching 1,000,000, be regulated by the wants or 
necessities of an inland city of 10,000 inhabitants? If the consti- 
tution answers this question affirmatively, we are bound by it, how- 
ever much we might question its wisdom. But no such construc- 
tion is to be gathered from its terms, and we will not presume that 
the f ramers of that instrument, or the people who ratified it, in- 
tended that the machinery of their state government should be so 
bolted and riveted down by the fundamental law as to be unable 
to move and perform its necessary functions. 
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We do not think that the classification of cities, as contained in 
the Act of 23d of May^ 1874, offends against any constitutional 
provision. 

This construction does not open the door to special legisla- 
tion. It permits legislation for classes, but not persons or things 
of a class. As an illustration, it could not be held to authorize the 
legislature to open or vacate a particular street in a city of either 
classes named in the act referred to. 

The injunction is refused. 



MARSHALL J. WILSON V. BOARD OF TRUSTEES OF THE 
SANITARY DISTRICT OF CHICAGO ET AL. 

Supreme Court of lUinois. 1889. 
133 III. 443. 

Mr. Justice Scholfield delivered the opinion of the court : 

In the view we take of these contentions, they involve but three 
general questions: First, is it within the power of the General 
Assembly, under our constitution, to authorize the formation of 
sanitary districts, disregarding the existence and boundaries of 
pre-existing municipal corporations, and invest their corporate 
atuhorities with powers of general taxation for sanitary purposes ; 
second, if this shall be answered in the affirmative, are the corpo- 
rate authorities of such districts limited in the amount of indebted- 
ness which they may incur under section 12, article 9, of the con- 
stitution, by the amounts of pre-existing indebtedness of other 
municipal corporations covering the same or a part of the same 
territory; third, is the act under which the district whose coriH)- 
rate authorities are here sought to be enjoined, was formed, local 
or special legislation, within the prohibition of section 22, of ar- 
ticle 4, of the constitution. It will be most convenient for us 
to observe this order in considering and passing upon the ques- 
tions discussed in the arguments of counsel. 

First — ^It has been stated, and frequently repeated in the de- 
cisions of this court, that the Constitution of the state is not to 
be regarded as a grant of powers to the legislative department, 
but that, on the contrary, it is rather to be regarded as a restric- 
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tion upon its power, — ^that the whole legislative power of the 
State being conferred by the constitution upon the (General As- 
sembly, every subject within the scope of civil government not 
withdrawn from its authority may be acted upon by that body. 

Second — The language of section 12, article 9, of the constitu- 
tion, is: **No county, city, township, school district or other mu- 
nicipal corporation shall be allowed to become indebted, in any 
manner or for any purpose, to an amount, including existing in- 
debtedness, exceeding, in the aggregate, five per centum on the 
value of the taxable property therein, to be ascertained by the 
last assessment for state and county taxes previous to the incur- 
ring of such indebtedness." It would be diflScult to employ lan- 
guage making it plainer that the prohibition is on each corpora- 
tion singly, and not upon two or more in the aggregate. 

The boundaries of this sanitary district are not co-terminous 
with those of the city of Chicago, or of any other municipality, 
nor are the persons or property within its limits the same, or sub- 
stantially the same, as those within the limits of the city of Chi- 
cago or of any other municipality. The district was organized 
pursuant to an affirmative vote of the electors within its limits, as 
a municipal corporation for sanitary purposes, entirely distinct 
from and independent of the government of the city of Chicago, 
and of that of every other municipal corporation, and it has 
municipal authorities of its own, elected by the electors within the 
district, pursuant to the requirements of its charter, whose func- 
tions are in no wise connected with any other municipal govern- 
ment. The case is therefore wholly unlike Dunham v. People, 96 
111. 331, where it was held the park district was for the city of 
Chicago. This corporation is as independent of every other mu- 
nicipal corporation as is a township under township organiza- 
tion, and the case is therefore analogous to Wabash, St. Louis 
and Pacific BaUway Co. v. McCleave, 108 111. 368, where it was 
held that a like objection was untenable. 

But it is said that if new corporations may be created and 
vested with some of the functions of local government of pre- 
existing municipal corporations, this section of the constitution 
may be rendered a dead letter by the mere multiplication of mu- 
nicipal corporations. It will be quite time enough to meet that 
question when it shall arise. A case presenting the question of 
the power of the General Assembly to authorize the re-distribu- 
tion of the powers of an existing city, town or village to a num- 
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ber of corporations equal to the number of the powers distributed, 
for the purpose of getting rid of restrictions upon the old corpora- 
tion, is so essentially and palpably different from the present case 
that it would be entirely irrelevant to stop to consider it. 

The present legislation may be unwise — ^improvident — even 
vicious; but it does not follow that it is unconstitutional Under 
the most perfect constitution there must be much discretion in 
the legislative department, for an abuse of which there can be no 
remedy in the courts. This legislation preserves, to the fullest ex- 
tent, the principles of local self-government. The law is not 
forced upon an unwilling community. The mode of fixing the 
limits of the disrtcct is, it is true, arbitrary ; but this is inevitable 
in the organization of any new municipality. Before there can be 
any government, some power must arbitrarily determine where its 
boundaries shall be, for otherwise it cannot be known who are to 
take part in organizing, electing, etc., and so there can be, here, 
no valid objection in that respect. So far as it is possible, in any 
case, for the inhabitants of a district to select for themselves a 
municipal government, this mimicipal government has been se- 
lected by the people of this district. As we have before seen, we 
can only condemn legislation for unconstitutionality where some 
provision of the constitution can be pointed to as plainly or pal- 
pably violated. It is not enough that the principle of some par- 
ticular restriction would, if extended, prohibit the legislation. 
The prohibition of a thing, by name, in the constitution, is equiv- 
alent to an admission of what is not named. Prettyman v. Sit- 
pervisors, etc., 19 111. 411. 

Since, therefore, we have been unable to find any denial, ex- 
pressed or implied, in the constitution, of power in the General 
Assembly to authorize the formation of sanitary districts, as pro- 
vided in this act, we must hold that the clause of the constitution 
in question applies to this district precisely as it does to any other 
independent municipal corporation, and that therefore the indebt- 
edness of other municipalities cannot be taken into consideration 
in determining the limit to which it may incur indebtedness. 

Third — The only prohibition against the formation of munic- 
ipal corporations by local or special legislation is in section 22, 
article 4, of the constitution. ** Sanitary districts," or *' drain- 
age districts for sanitary purposes," are not enumerated in that 
section. The municipal corporations expressly mentioned are 
only ** cities, towns, and villages," and the rule hereinbefore al- 
luded to, that the expression of one is the exclusion of the other. 
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is applicable. (Smith's Com. on Stat, and Const. Law, ubi 
supra; Prettyman v. Supervisors of Tazewell County et at. 
{supra.). We held in Owners of Land v. People, 113 111. 296, 
that a drainage district was not within the prohibition of this 
section, and, on principle, that must be conclusive here. 

The general clause in the same section, that when a general 
law can be made applicable, no special law shall be enacted, has 
been repeatedly held to be addressed to the General Assembly, and 
not the subject of review by the courts. Johnson v. Joliet and 
Chicago Baaroad Co., 23 lU. 202; People v. Harper, 91 id. 37; 
Oumers of Land v. People, supra. 

We find no sufficient reason for disturbing the decree below and 
it is therefore affirmed. 

Decree affirmed. 



ST. LOUIS, PLAINTIFF IN ERROR, V. DORR, ET AL. 

Supreme Court in Missouri. 1898. 
145 Mo. 466. 

Barclay, C. J. In March, 1894, the city of St. Louis began 
an action in a police court against the defendants, Messrs. Dorr 
and Zeller, to recover a penalty for violence of a municipal or- 
dinance. 

The substance of the charge against defendants is that they 
<jarry on the business of confectioners in a building (No. 3924) 
on Washington boulevard, contrary to said ordinance. The ordi- 
nance was enacted in 1892. It declares a certain portion of 
Washington avenue to be a boulevard, and, among other provis- 
ions regulating the use of that thoroughfare, provides that "the 
houses fronting or bordering on Washington boulevard between 
Grand avenue and Kingshighway, shall be used as residences 
only, and no business avocations whatever shall be allowed to be 
followed in same.*' 

Defendants' counsel at the trial admitted the material facts 
charged. The defense is that the ordinance is unconstitutional. 
The trial court sustained that defense and entered judgment for 
defendants. The city (after the necessary steps) brought the case 
to the Supreme Court by writ of error. 
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1. The claim of the City is that the ordinance is authorized hy 
"An Act relating to boulevards in cities having a population of 
300,000 inhabitants or more." Laws, 1891, p. 47. 

It is not pretended that there is any other specific authority 
by which the city of St. Louis is empowered to exclude such a 
business avocation as that of the defendants from property front- 
ing on, or adjacent to, any public street. Without a clear grant 
of such power no municipal ordinance (of the sort invoked in this 
case) could possibly be sustained. Such a restriction as the or- 
dinance imposes upon the ownership of private property could 
certainly not be supported as a proper exercise of mere general 
power to regulate the use of streets, or under any express power 
to which we have been cited in the St. Louis charter. If the act 
of 1891, relating to boulevards in cities, having a population of 
300,000 inhabitants or more, is not valid as an amendment of said 
charter, the ordinance at the foundation of this action is unau- 
thorized (at least so far as concerns the charge against defend- 
ants). 

3. But it is contended that the boulevard act is at least valid 
as an amendment to the charter of St. Louis, and that, as such 
an amendment, it is not within the intention of the seventh sec- 
tion of the ninth article of the Constitution in its prohibition 
of more than four general classes of city or town charters. 

Waiving now all question whether such a narrowing of the ap- 
plication of the boulevard act is permissible (considering its title 
and its terms) let us examine the merits of the contention. They 
involve the construction of those provisions of the organic law 
under which the present charter of St. Louis came into operation. 
Those provisions are familiar to all who have had occasion to ex- 
amine into the relations of that city to the state. They form the 
concluding part of the ninth article to the constitution, and begin 
with the twentieth section. 

St. Louis was not alone in obtaining the privilege of framing 
a charter for its own government. By the sixteenth and seven- 
teenth sections of the same article all cities having a population of 
more than 100,000 inhabitants were accorded a similar right. 
Kansas City has availed itself thereof, and is governed now by a 
charter prepared by its freeholders and adopted by its own citi- 
zens in 1889. 

An Act of the General Assembly was passed in 1893 pur- 
porting to ** empower every city in this state which is now or may 
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JiereafUir be organized under and by virtue of the provisions 
of section 16, article 9 of the Constitution of this state, to establish 
and piaintain for such city a system of parks and boulevards," 
etc. ' But the Supreme Court in banc held that act unconstitutional^ 
and declared that, so far as concerns the local affairs of Kansas 
City, its present charter cannot be amended by an act of the legis- 
lature. Kamas City ex rel. v. Scarritt (1895) 127 Mo. 642 (29 
S. W. Eep. 845 and 30 S. W. Eep. Ill) followed in Kansas City 
V. Ward (1896) 134 Mo. 172 (35 S. W. Bep. 600) and Kansas 
City V. Marsh OH Co. (1897) 140 Mo. 458 (41 S. W. Rep. 943). 

The city was practically put in the position of a county for the 
purposes of executing the functions of government in that locality. 
As those functions were to be performed by city officers, the scheme 
and charter undertook, in the first instance, to prescribe how, and 
by whom, those duties should be discharged. But matters of pure- 
ly municipal and local concern the Constitution, intended to com- 
mit to local self-government, which the peculiar provisions in re- 
gard to St. Louis were designed to authorize. 

It may not always be easy to determine what subjects are local 
and municipal and what are not. That difficulty is not a new one. 
But it is easy to determine in this case that the boulevard act 
deals with a subject of strictly municipal concern for the principle 
of the decisions of the Supreme Court in State ex rd. Kansas City 
V. Field (1889) 99 Mo. 352 (12 S. W. Rep. 802) is decisive of that 
proposition. 

The people of the state expressed in the constitution, in most 
solemn form, a purpose to give the people of St. Louis power to 
**frame a charter for the government of the city" (sec. 20). It 
was never intended that the charter should be subject to the same 
sort of change by special legislation as before the constitution of 
1875. Yet that would be the case if the simple device of legisla- 
tion applied to population (as in the act before us) met the ap- 
proval of the courts. 

• . . • • • •- • ,. .< 

In respect of those topics which involve the relations of the city 
to the state there can be no doubt that the legislative power of 
the state may properly be exercised over the city of St. Louis as 
has been done in many instances disclosed by decisions in the Mis- 
souri Reports. See State ex rel. v. Tolle (1880) 71 Mo. 645, ap- 
proving a law in regard to legal advertisements; Ewing v. Hoh- 
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litzelle (1884) 85 Mo. 64, sustaming the aet regulating regintration^ 
elections and the office of recorder of voters in St Louidj Stmte 
ex rel. v. MUler (1890) 100 Mo. 439 (13 S. W. Bep. 677) coostru- 
ing a statute for the government of the public schools; State v. 
Bennett (1890) 102 Mo. 356 (14 S. W. Rep. 865) interpreting 
laws to govern the State board of police in St. Louis; State ex rel. 
V. Bell (1893) 119 Mo. 70 (24 S. W. Rep. 765) sanctioning the law 
in regard to the excise commissioner in St. Louis; State ex rel v. 
Higgins (1894) 125 Mo. 364 (28 S. W. Rep. 638) holding valid 
the Justice of the Peace Act for St. Louis; Kenefick v. St. Louis 
(1895) 127 Mo. 1 (29 S. W. Rep. 838) sustaining an act for audit- 
ing the sheriff's accounts in St. Louis. 

The General Assembly has furthermore undoubted power to 
legislate for St. Louis as for all other cities, in the full ei^ercise of 
the police power of the state, as well as to enforce direct mandates 
of the fundamental law by appropriate statutes, and to pass aU 
proper laws that are general throughout the state. State ex rd. 
Ziegenhein v. Railroad (1893) 117 Mo. 1 (22 S. W. Rep. 910) af- 
fords an illustration of legislation of the latter sort. In that case 
a law intended to prescribe rules for assessing railroad property 
throughout the state was held applicable to St. Louis and operative 
to repeal charter provisions on that subject. 

The charter of St. Louis is subject to the legislative power of 
the State to the same degree that other cities and counties are. 

To permit such an amendment of the charter of St. Louis, or 
any other constitutional charter, would let loose anew many of 
the evils of special legislation that the constitution so carefully en- 
deavored to suppress. How earnest was that endeavor is evident 
from the following passage in the address (already referred to) 
with which the constitution was presented to the people. 

'^The evils of local and special legislation have become enor- 
mous. We need but look to our session acts to be satisfied that 
this species of legislation occupies the larger portion of the time 
of our General Assemblies to the neglect and prejudice of public 
interests. The expense to the state in passing and publishing such 
laws and the combinations by which private interests have been ad- 
vanced and dangerous monopolies created are well known. Under 
the proposed Constitution the General Assembly is prohibited from 
passing such laws. In all cases where a general law can be made 
applicable a special law cannot be enacted. '^ 
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We believe in firmly maintaining the barriers which the present 
organic law has erected against the abuse of legislative power by 
special and local legislation, and to permit no evasion of the just 
and wholesome provisions which were intended to abolish that 
abuse. 

We believe in guarding all city charters, accepted under the 
pledges of the Constitution of 1875, from unlawful invasion by 
special legislation as to local affairs, and believe in enforcing, as 
vigorously as any other part of the constitution, the provisions of 
section 7 or article IX, limiting the number of classes of cities and 
towns for which the general assembly may pass laws conferring 
municipal powers. 

Doubtless remarks may be found in some of the decisions men- 
tioned in this opinion (and in some other cases cited in the briefs 
of learned counsel) which are not in entire harmony with all that 
is above written. But we believe that the actual judgments pro- 
nounced in the most, if not in all, of the cases referred to are 
supported by the principles we have endeavored to elucidate. 

4. Finally, it is suggested that a great number of statutes would 
be invalidated if the views we have indicated are finally accepted 
as the law. To this it may be answered that many of our statutes 
that have been cited as coming under the ban of our ruling are 
plainly sustainable on various grounds indicated in this opinion. 
But even if this were not so, there would yet be a more satisfactory 
answer to give, in the words of another: ^'No length of usage can 
enlarge legislative power, and a wise constitutional provision should 
not be broken down by frequent violations." People ex rel. v. 
Allen (1870) 42 N. T. 384. 

We hold that the boulevard act is not a valid amendment of the 
charter of St. Louis. 

Shebwood, J., (dissenting). 
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III. Powers op Local Corporations. 

1st. Construction of Powers of Local Corporations. 

JTACKSONVILLE ELECTRIC LIGHT COMPANY, APPEL- 

LANT, V. CITY OF JACKSONVILLE, ET AL., 

APPELLEES. 

Supreme Court of Florida. 1895. 
36 Fla. 229. 
Mabrt, C. J. : 

The question presented on the merits is whether the city of 
Jacksonville has the power to erect and maintain an electric plant 
of suflScient power and capacity to light the streets and public 
places of the city, and at the same time supply from said plant 
the inhabitants thereof with electric lights for their private resi- 
dences and business houses. 

We have been unable to find any other authorities bearing di- 
rectly on the question involved in the merits of this case than 
those cited in the briefs of counsel, and the decisions cited speak 
of the paucity of adjudications on the point. The general rule 
stated by Judge Dillon (sec. 89, vol. 1 Municipal Corporations) is 
recognized as a correct summary of the decisions on the question. 
The author states the rule as follows: ^' It is a general and undis- 
puted proi)osition of law that a municipal corporation possesses and 
can exercise the following powers, and no others: First, those 
granted in express words; second, those necessarily or fairly im- 
plied in or incident to the powers expressly granted; third, those 
essential to the declared objects and purposes of the corporation — 
not simply convenient, but indispensable. Any fair, reasonable 
doubt concerning the existence of the power is resolved by the 
courts against the corporation, and the power is denied. Of every 
municipal corporation the charter or statute by which it is created 
is its organic act. Neither the corporation nor its officers can do 
any act or make any contract, or incur any liability, not authorized 
thereby, or by some legislative act applicable thereto. All acts 
beyond the scope of the powers granted are void. Much less can 
any power be exercised, or any act done, which is forbidden by 
charter or statute.'* The same author says (sec. 91) that **the 
rule of strict construction of corporate powers is not so directly ap- 
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plicable to the ordinary clauses in the charter or incorporating 
acts of municipalities as it is to the charters of private corpora- 
tions; but it is equally applicable to grants of powers to munici- 
palities and public bodies which are out of the usual range, or 
which may result in public burdens, or which, in their exercise, 
touch the right to liberty or property, or as it may be compendious- 
ly expressed, any common law right of the citizen or inhabitant." 
While a strict construction should be applied to the grant of power, 
yet if a power is necessarily or fairly implied in or incident to 
those clearly given, it is not to be impaired by a strict construction. 
KyU V. HaUn, 8 Ind. 84. In speaking of the powers of municipal 
corporations, it is said in City of Bridgeport v. Housatonic B. B. 
Co., 15 Conn. 475: *'They may exercise all the powers within the 
fair intent and purpose of their creation which are reasonably 
proper to give effect to powers expressly granted. In doing this 
they must (unless restricted in this respect) have a choice of means 
adapted to ends, and are not to be confined to any one mode of 
operation.'' In construing a charter giving to a city the right 
to pass ordinances for the prevention and suppression of fires, and 
to appoint and remove fire wardens, and to prescribe the powers 
and duties of such fire wardens and fire engineers and firemen, 
and to raise money to support the fire department, it was held that 
although no express grant of power was conferred to purchase 
engines and apparatus, yet such power was necessarily or fairly 
implied as incident to the power expressly given. Clreen v. City 
of Cape May, 41 N. J. L. 45. The charter of the city of Greenville, 
construed in the case of Mouldin v. City Council of Greenville, 33 
S. C. 1, 11 S. B. Hep. 434, provided that the council might pur- 
chase, hold, possess and enjoy any estate, real, personal or mixed, 
and sell, lease, alien and convey the same, provided that it did not 
exceed at any time ^100,000, and also to make and establish all 
such rules, by-laws and ordinances respecting roads, streets, mar- 
kets and police department of the city, and the government of the 
city, as should appear necessary and requisite for the security, 
welfare and convenience of the city for preserving health, life and 
proi)erty, and securing peace and good government of the same. 
The further power was given to levy taxes sufficient to discharge 
and defray all expenses of carrying into effect the ordinances, rules 
and regulations established as provided, with the limitation that 
the tax should not exceed seventy-five cents upon every one hun- 
dred dollars of real and personal property assessed. The city was 
also authorized to borrow money for the public use of the corpora- 
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tion by issuing bonds bearing a certain rate of interest, and not to 
exceed $100,000. It was held that the city had the express power 
to purchase, and the implied power to operate an electric light 
plant, so far as it is used for lighting the streets and public build- 
ings of the city, but so far as it was used for furnishing light to 
private residences and places of business at a compensation, it 
was not for the public use of the corporation, and therefore ita 
purchase and maintenance to that extent were ultra vires. 

Under a statute giving cities power to establish and maintain 
electric light plants, or to authorize the erection of the same, upon 
a majority vote of the city, and to issue bonds for the purpose 
of establishing electric plants, the total amount not to exceed five 
per cent, of the assessed taxable property within the city, Judge 
Shiras held that the city had the power to erect an electric plant 
for the purpose of furnishing light to its inhabitants in their stores 
and houses, as well as for lighting the streets and public places 
of the city. He says that it had been the ** uniform rule that a 
city, in erecting gas works or water works, is not limited to fur- 
nishing gas or water for use only upon the streets and other public 
places of the city, but may furnish the same for private use; and 
the statutes of Iowa now place electric light plants in the same 
category." Thompson-Houston Electric Comptmy v. City of New- 
ton, 42 Fed. Rep. 723 ; S. C. 3 American Electrical Cases, 507. An 
Indiana statute conferred upon municipalities the power *'to light 
the streets, alleys, and other public places" of cities and towns with 
electric light or other forms of light, and to contract with any 
individual, or corporation for lighting such streets, alleys and 
public places with electric light or other form of light, on such 
terms and for such times, not exceeding ten years, as might be 
agreed upon. Other provisions in the act authorized the granting 
to any person or corporation the right to erect and maintain the 
necessary fixtures for supplying electric light to the inhabitants of 
the municipality, but it was conceded by the court in the case of 
City of CrawfordsviUe v. Braden, 130 Ind. 149, 28 N. E. Rep. 849, 
that no provision was made in terms for the municipality to sup- 
ply electric light to its inhabitants. It would seem from the terms 
of the act in conferring power upon the municipality to light the 
*' streets, alleys and other public places," that it was the purpose 
of the legislature to confine the corporation to such use in supplying 
electric light, but the court held that the corporation had the right 
to furnish the inhabitants light for their private residences and 
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business houses, as well as lighting the streets and public places of 
the city. It appears that this right is based, in the case cited, upon 
the general police power of the city. The charter of the city of 
Nashville conferred the power *'to provide the city with water by 
water works, within or beyond the boundaries of the city, and to 
provide for the prevention and extinguishment of fires, and or- 
ganize and establish fire companies." The right of the city to 
establish water works, and in addition to making provision for the 
extinguishment of fires, to furnish water to the inhabitants, was 
aflBrmed in the case of Smith v. City of NcDshvUle, 88 Term. (4 
Pickle) 464, 12 S. W. Kep. 924. The act passed on in the case of 
Linn v. Chambersburg Borough, 160 Penn. St. 511, 28 Atl. Rep. 
842, expressly authorized any incorporated borough to manufacture 
electricity for commercial purposes for the use of the inhabitants 
of said borough, and the constitutional power of the legislature to 
confer such right was recognized. The court said: **In view of 
the fact that electricity is so rapidly coming into general use for 
illuminating streets, public and private buildings, dwellings, etc.^ 
why should there be any doubt as to the power to authorize such 
corporations to manufacture and supply it in like maimer as arti- 
ficial gas has been manufactured and supplied?" 

The power of the Legislature to authorize incorporated cities and 
towns to erect and maintain electric plants to light the streets and 
other public places of the municipality, as well as to supply light 
to private individuals, is expressly stated in Linn v. Chambersburg 
Borough, supra, and the opinion of the justices, 150 Mass. 593, 24 
N. E. Eep. 1084. 

The authority of the city of Jacksonville to erect the electric 
plant in question, and in addition to lighting the streets and public 
places therein, to supply the inhabitants light for their private 
residences and houses, must depend upon the charter act of 1887, 
C!hapter 3775. 

Unless the erection of the plant was a municipal purpose within 
the meaning of the charter powers of the city, it could not be 
created at public expense. The act of 1887 provides that the city 
*'may purchase, lease, receive and hold property, real and per- 
sonal, within said city; .... and may purchase, lease, re- 
ceive and hold property, real and personal, beyond the limits of 

the city for any other public purpose that the 

Mayor and City Council may deem necessary or proper; and may 
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sell, lease op otherwise dispose of such property for the benefit of 
the city to the same extent as natural persons may." Among the 
powers conferred upon the city council are the following: "To 
make regiilations to secure the general health of the inhabitants 

; to provide for lighting the city by gas or other 

illuminating material, or in any other manner; to 

make appropriations for lighting the streets and public buildings, 
and for the erection of all buildings necessary for the use of the 
city ;..... to pass all ordinances necessary for the health, 
convenience and safety of the citizens, and to carry out the full 
intent and meaning of this act, and to accomplish the objects of 
this incorporation/' Among the limitations upon the city council 
are the following: "The Mayor and the City Council are forbid- 
den to make any appropriations of money or credit in the way 

of donation, and they are hereby prohibited from 

employing or appropriating the revenues and taxes in any other 
manner than for the purposes strictly municipal and local and 
according to the provisions of this act." 

There can be no doubt about the power of the City of Jackson- 
ville to erect and maintain at public cost an electric plant of suffi- 
cient power and capacity to light the streets and public places in 
the corporation. 

Should this power be construed into a right to light the streets 
and public places of the city, but not to supply the inhabitants 
thereof with light for use in their private houses t The power of 
lighting the city is given in connection with the powers of providing 
the city with water and the establishment of fire departments for 
the prevention and extinguishment of fire. The Tennessee court 
construed a clause in the charter of the city of Nashville, similar 
to the one in the Jacksonville charter, into a power to supply, 
water not only for the public use of the city but for private use 
by the inhabitants. The statute in Iowa simply gave the power 
to cities to erect electric plants without designating the purposes 
for which light might be generated, and it was held that it could 
be furnished by the city to its inhabitants for private use in their 
residences. The Indiana decision clearly sustains the power claimed 
by the city of Jacksonville in this case; and if the South Carolina 
case can be considered the other way, the preponderance of adjudi- 
cation seems to be in favor of sustaining the power claimed in the 
case before us. Th South Carolina court did not have before it a 
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«tatate like ours, and we are of the opinion that a fair eonstmction 
of the grant ''to provide for lighting the city by gas or other 
illuminating material, or in any other manner/' will authorize the 
erection and maintenance of an electric plant not only for lighting 
the streets and public places of the city, but also for supplying in 
•connection therewith, electric light for the inhabitants of the city 
in their private houses. The power given is to light the ci^, and 
the connection indicates that the legislature was conferring powers 
for the benefit of the people generally of the city. The restrictions 
contained in the fifth section prohibiting the appropriation of the 
revenues of the city in any other manner than for purposes strictlyj 
municipal and local and according to the provisions of the act, 
do not curtail the right, if given in the grant of the powers men-* 
tioned. Express authority is given to appropriate revenue to ao- 
complish the purposes of the act. The city of Jacksonville is a 
municipal body, and, of course, all the powers conferred upon it 
should be construed with a view of carrying out its creation as a 
public agency of the state. None of its grants should be held to 
confer powers disconnected with municipal purposes. That the 
supplying the inhabitants of a city with electric light is such a 
municipal purpose as will authorize its delegation by the Legisla- 
ture to municipal bodies is sustained by all the authorities we have 
found. To the extent of supplying light to the inhabitants of a city; 
for use in their private houses, we discover nothing that cannot, in 
the light of the decisions, be called a municipal purpose, and be- 
yond this we are not called upon to go, and do not go in this de- 
cision. 



2, Eight of Legislature to Ghrant Powers to Local Corporations. 

THE SUN PRINTING AND PUBLISHING ASSOCIATION ET 
AL., APPELLANTS, V. THE MAYOR, ALDERMEN AND 
COMMONALTY OP THE CITY OP NEW YORK, THE 
BOARD OP RAPID TRANSIT RAILROAD COMMISSION- 
ERS IN AND POR THE CITY OP NEW YORK ET AL., 
RESPONDENTS. 

Co^rt of Appeals of the State of New Torh. 1897. 
152 N. T. 257. 
Appeal from a judgment of the appellate division of the Su- 
preme Court in the first judicial department, entered September 
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lOy 1896y which affirmed a judgment in favor of defendants entered 
upon a decision of the court dismissing the complaint upon the 
merits on trial at Special Term. 

Haiqht, J. This action was brought to restrain the rapid tran- 
sit commissioners, the mayor, aldermen and commonalty and other 
officers of the city of New York from incurring any debt or obliga- 
tion of the city under the Laws commonly known 

as the Rapid Transit Acts. 

Pursuant to the provisions of these acts, the commissioners en- 
tered upon their duties, and upon request of the authorities of the 
city of New York located a railroad to be built under the streets 
through the main portions of the city, and then tried to induce 
private capitalists to undertake its construction. Failing in this, 
they submitted to the voters of the city the question as to whether 
the road should be constructed at the expense of the city, and a 
considerable majority thereof answered in the affirmative. 

It is claimed that these acts are violative of the Constitution; 
that they are pernicious, wantonly extravagant and dangerous; 
that they tend to foster socialism and paternalism, and are a de- 
parture from our principles of government which has never before 
found favor. Upon this review we can only deal with the consti- 
tutional questions presented, but it will at once be seen that they 
are of grave importance, far-reaching in consequences, and not free 
from difficulty. We have given to their consideration careful study 
and serious reflection, hoping to reach a result that will afford 
necessary relief to the people of the city, and at the same time 
preserve the general policy of our system of government. 

The Constitution (Article VIII, paragraph 10), among other 
things, provides that, **Nor shall any such county, city, town or 
village be allowed to incur any indebtedness except for county, 
city, town or village purposes." Is the building of the proposed 
railroad a **city purpose'* within the meaning of this provisions? 
We are aware that the expenditures of our city governments have 
become enormous^ and that appropriations have been made for 
a great variety of purposes, many of which may be open to criti- 
cism, and that a complete definition of ''a city purpose*' may not 
be possible, in view of the fact that reasons may arise which we 
are unable to foresee or now consider. The authorities, in so far as 
they have spoken upon the subject, have only attempted a definition 
as to certain specified purposes. (People ex rel Murphy y. KeUy, 
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76 N. Y. 475, 487; In the matter of the Mayor, etc., 99 N. Y. 569^ 
585; in the Matter oi the Niagara Falls and Whirlpool B. Co., 108 
N. Y. 375; Eequemburg v. City of Dunkirk, 49 Hun, 550), We 
shall not now attempt a definition, except in general terms, further 
tiian is necessary to determine the meaning of the acts which we 
have under review. Generally we think, the purpose must be neces- 
sary for the common good and general welfare of the people of the 
municipality, sanctioned by its citizens, public in character and 
authorized by the legislature. Common highways have always been 
regarded as under the special care, supervision, and control of 
municipal governments, upon which devolves the duty of keeping 
them in suitable repair as well as the duty of providing sufScient 
ways to satisfy the requirements and answer the convenience of 
the public. 



In recent years railroads have been constructed and come into 
general use, so that now a very large percentage of the transportar 
tion of the countiy is done upon these roads. This is evident from 
the fact that, in the year 1893, 465,000,000 persons were trans- 
ported over the railroads in the city of New York. These roads 
in this city are operated upon the streets ; some are elevated, others 
are surface roads. They are all owned by individuals or corporis, 
tions, but their service is public. 

Railroads, as we have shown, are highways and constructed for 
the same purpose as the common highways. They are necessaiy 
for the common welfare of the people, required for their use, public 
in character and authorized by the legislature, and when con- 
structed and owned by the city are for **a city purpose'* within 
the meaning of the Constitution. 

We have thus far considered the question independently of the 
provisions of the statute, which we deem conclusive upon the ques- 
tion. As we have seen, the statute provides that, if the road shall 
be constructed at the city's expense, the road or roads shall ''be 
deemed to be a part of the public streets and highways of said 
city." Whilst the legislature cannot by any act create a city pur- 
pose out of that which is entirely foreign to a municipal govern- 
ment, it may, upon doubtful questions, give a legislative interpre- 
tation as to the meanings of words and phrases used in the provi- 
sions of the act which the courts are bound to respect. Here we 
have an express provision in aid of the authorities, making the pro- 
posed road a part of the public streets and highways of the ci^y^ 
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placing it upon the same footing, entitling it to the same consid- 
eration, and designating it for a **city purpose," with the same 
force and effect as if it was an ordinary public street. 

The contention that such roads are highways, and as such may 
be for a **city purpose" within the meaning of the Constitution, is 
not in conflict with the prior subdivisions of section ten of article 
eighth of the Constitution, which provides that: *'No county, city, 
town or village shall hereafter give any money or property, or loan 
its money to or credit to or im aid of any individual, association, 
corporation, or become directly or indirectly the owner of stock 
in, or bonds of, any association or corporation." 

The acts in question, under a fair construction, do not require 
the city to loan its credit to or in aid of any individual, association 
or corporation. It is provided that in the case the road shall be 
constructed by and at the city's expense, then and in that event 
the road so constructed shall be and remain the absolute property 
of the city, so that whatever the mimicipality expends in the con- 
struction of the road is for the creation of its own property and 
is not in any sense a loan to an individual or corporation. It is 
said, however, that there is a provision for a lease of the road 
for a period not less than thirty-five nor more than fifty years 
and for successive renewels thereof; 

The provisions for a lease are not objectionable; they are rather 
in accord with our American form of government, which leaves 
trade and commerce to be carried on by individual industry and 
enterprise. 

The city of New York is the owner of ferry rights, together with 
docks and piers which it has constructed upon its rivers. The 
docks and piers afford access to its water highways. These, with 
its ferry rights, it leases from time to time for specified terms. 
In that way it furnishes highways in which its inhabitants may 
engage in the transportation of persons and property, thus pro- 
moting the commerce of the city. Nothing more is authorized to 
be done with reference to the leasing of the proposed railroad. It 
would be used for the same purpose and promote and facilitate the 
travel of persons and the commerce of the city. 

We do not understand that the views above expressed are in con- 
flict with the Ohio cases. In that State the Constitution does not 
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limit municipal expenditures to **a city purpose." We do not, 
however, wish to be understood as approving of those cases, es- 
pecially in so far as they sustain the right of a city to construct 
a railroad mainly outside of its own territory and state. In the 
case of Walker v. City of Cincinnati (21 Ohio St. 14) it waa held 
to be within the legitimate scope of legislative power to authorize 
a city to construct railroads or other public improvements in which 
the city had a special interest and to impose taxes on its citizens 
for that purpose. The question presented for consideration in that 
case was as to the constitutionality of an act of the General As- 
sembly of the state under which the city of Cincinnati proposed 
to construct a railroad from its city to the city of Chatanooga, in 
the state of Tennessee. The Constitution provides that the general 
assembly shall never authorize any county, city, town or village, by 
a vote of its citizens or otherwise, to become a stockholder in any 
joint stock company, corporation or association whatever, or to 
raise money or loan its credit to or in aid of any such company, 
corporation or association. It was held that the act was not vio- 
lative of the Constitution. 

There are numerous other provisions which it is claimed are in 
conflict with other provisions of the Constitution. But the ques- 
tions have been sufficiently discussed in the courts below. 

Our government was established by the people for their own 
protection and welfare. Their policy was to foster and protect 
individual industry and enterprise. To such policy we owe our 
advancement as a nation, and to such we must look for our future 
prosperity. The Constitution should be construed with reference 
to this general policy, and, ordinarily, railroads should be con- 
structed and operated by private capital. The situation, however, 
in the city of New York is most peculiar. A long, narrow island 
lies between two rivers, so narrow in places that there are practi- 
cally but two or three streets through which the masses must reach 
its business center. The population of the city during the last 
half century has increased from three hundred thousand to over 
a million and a half of people. The travel upon its existing rail- 
roads during the last twenty years has increased from 150,000,000 
in 1874 to upwards of 448,000,000 in 1894. It was conceded upon 
the argument that the crowded and congested condition of travel 
upon the streets in the city renders the proposed structure neces- 
sary. These considerations have induced us to give to the provi- 
sions of the act a most liberal construction. The commissioners 
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located the road and tried to induce private capital to construct 
and operate it. In this they have failed, and the situation is such 
that the city must itself construct the road or go without it. Here 
we have a demand for a great public highway, which private en- 
terprise and capital will not construct. It is necessary for the wel- 
fare of the people and is required by them. It is public in char- 
acter and is authorized by the legislature. 

Our conclusion is that, under the circumstances and situation 
here presented, the proposed road may properly be held to be "for 
a city purpose,*' and that the acts are not in contravention of the 
provisions of the Constitution. 

The judgment should be afSrmed, with costs. 

O'Bbien, J. (dissenting). 



TV. Organization op the Local Corporations. 

ELLIOTT'S "ELEMENTS OF MUNICIPAL CORPORA- 

TIONS." 

§ 5, Page 8. Distribution of Powers and Duties. — The state in 
modern times makes very large use of municipal corporations in 
the work of state government. But ordinarily local administration 
is conducted by the counties and townships. The distribution of 
powers and duties varies in the different states. We find at the 
present time three ^stems of local administration based upon the 
unit of administration : the New England system, the Southern sys- 
tem, and the Compromise system. In the New England system 
the town, or as it is known in the West, the township, is the unit 
of administration, while the county is almost ignored. In the 
Southern system the county is .the administrative unit, and nearly 
all the administrative business, not municipal in character and not 
affecting education, is centered in the county ofScers. In some 
states the county officers attend to school business ; while in others 
the school district has been created. In some of the Southern States 
there is an area lower than the county, called the township, but it 
is simply an administrative district, and not generally a corpora- 
tion.* 

1— Goodnow, Adminiatrative Law, I, p. 192; Howard, LoCal Const 
Hist, I, Cb. IX. 
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The Compromise system is the most widely preyalent. It de- 
veloped in New York amd Pemisylvamay and provides for a dis- 
tribution of administrative affairs somewhat equally between the 
county and the town. In the Pennsylvania^ or Commissioner form 
of this system, the county authority consists of commissioners 
elected by the people of the county at large ; while in the Super- 
visor, or New York, form, the governing board consists of super- 
visors elected from the towns of which the county is composed. 
The Supervisor form is found in New York, Michigan, Illinois, Wis- 
consin, Nebraska, and in a modified form in Virginia.^ 
The Commissioner plan is found in Pennsylvania, Ohio, Indiana, 
Iowa, Kansas, and Missouri, and in a modified form in Maine, 
Massachusetts, Minnesota, and the Dakotas, and has 'Wery gen- 
erally been adopted as the form for the county authority in the 
commonwealths of the South, where there are in the county gen- 
erally no lesser districts to be represented."' 

§ 6. The County — Its Organiaatian and Functions. — The Amer- 
ican county was, in the first instance, ^'a frontier copy of the Eng- 
lish shire," although its growth affords no analogy to that of its 
English prototype. The shire is an historical unit with boundaries 
as natural as that of the nation, while our counties have been de- 
liberately '^laid out" as a part of the machinery for the adminis- 
tration of the government of the state.* 

In the West and Southwest the adaptability of the county to the 
needs of a widely-scattered population led to its adoption as the 
chief organ of local government, while the mental characteristics of 
the early inhabitants of the Eastern States, and the conditions 
imposed upon them by religious and climatic influences there, led 
to the adoption of the township as the administrative unit. Nat- 
ural conditions have modified both the county and the township 
in the Western states. The Southern settlers adopted the county 
as the unit of administration,^^ while the immigrants from New 

2— Howard, Local Cent. Hist, I, p. 439. 

3 — Goodnow, Administrative Law, I, p. ISO. 

4— -Wilson, The State, § 1026. 

6 — Doubtless because of the nature of the country and the char- 
acter of the people, but contrary to the advice of its early statesmen. 
Jefferson wrote: "Those -wards called townships in New England are 
the vital principle of their governments, and have proved themselves 
the wisest inventions ever devised by the wit of man for the perfect 
exercise of self-government and for its preservation. ... As Cato, 
then, concluded every speech with the words, 'Carthago delenda est,' so 
do I every opinion with the injunction, 'Divide the counties into 
wards.'" Works, VI, 644. 
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England carried with them their ideas of the importance of the 
town and the town meeting. In New England the county was 
originally created solely for judicial purposes, although in the 
process of time certain other functions have been taken from the 
township and conferred upon it. In the West and Northwest the 
township and the county exist side by side with carefully differ- 
entiated functions. The power and importance of the county con- 
sequently depends much on its location, and this must not be lost 
sight of in determining the bearing of the decisions of the various 
states. Thus, in New England, where its powers are most re- 
stricted, its functions scarcely extend beyond the maintenance of 
county buildings, the granting of certain licenses and a partial 
control over highways, while in the South it has a complete set 
of officers and is practically charged with the entire local govern- 
ment. Under the common form of government we find the county 
commissioners, and under their general supervision a county treas- 
urer, auditor, superintendent of education, superintendent of roads 
and a superintendent of the poor. On the judicial side there is the 
sheriff, clerk of courts, surrogate or ordinary or probate judge, 
and the state's attorney, who frequently acts for a judicial district 
composed of several counties. Where the township exists the 
county organization varies greatly, ahnost the only common point 
of resemblance being its control over the administration of justice. 
The county commissioners are variously elected and constituted. 
Under the Commissioner i^ystem, as in Indiana, Pennsylvania, Ohio, 
Iowa, Kansas and Minnesota, they are elected by the electors of 
the county, while under the Supervisor system of New York, 
Michigan, Illinois, Nebraska and Wisconsin, the board is composed 
of all the township supervisors. Somewhat wider powers seem 
to be granted where the Commissioner system exists. In Rhode 
Island the only county officers are those connected with the admin- 
istration of justice. Elsewhere than in New England the admin- 
istration of schools, the relief of the poor, the construction and 
maintenance of highways and matters of sanitation, and the con- 
trol of the police, commonly falls to townships, while the county 
is charged with the administration of justice, the maintenance of 
jails court-houses and poor-houses, and the equalization of taxes. 
Wherever found, however, counties are public gM(wi-corporations 
and i)08sess such powers only as are conferred upon them by stat- 
ute. 

§ 7. The Township, — The township is older than the county or 
the English shire. It is the lineal descendant of the ancient Oer- 
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manic mark, and was revived by the early settlers of New England 
as best adapted to their condition. It was **a case of revival of 
organs and fnnctions on recurrence of the primitive environ- 
ment."* These towns were from the first the administrative units, 
but were ultimately grouped for judicial purposes into counties, 
to which certain of their functions were transferred. This system 
of government by the town meeting is practicable only where the 
numbers who are to participate are limited and the capacity for 
self-government is highly developed. Hence, while the system is 
still efiScienty it has been somewhat impaired by the influx of a 
foreign population, untrained in self-government, and the growth 
of great cities. 

§8. The Town Meeting. — ^A New England town is the best 
modem representative of a pure democracy. All the qualified 
voters of the territory are members of the corporation, and meet 
at certain periods as a general assembly for the transaction of the 
business of the community. The representative system is unknown, 
andi each voter is entitled to participate personally in the work of 
government. The regular annual sessions are generally held in 
the spring of the year. They are presided over by a moderator and 
are attended by the town oflicers, who render their accounts for 
the year and their estimates of the money required for the ensu- 
ing year. The meeting approves or disapproves of the action of 
its officers and elects their successors. The organization of the 
towns is not entirely uniform, although they are all apparently 
formed upon one model. The officers are commonly from three 
to nine selectmen, a town clerk, a treasurer, a collector of taxes, 
assessor, a school committee, and such other minor officers as con- 
stables, library trustees and surveyors of highways. All the func- 
tions of local government are in the hands of these officials. The 
taxes for the payment of county expenses are apportioned by the 
counties, but are raised by the towns.^ 

6 — ^Howard, Local Const Hist, I, Ch. 2; Adams, Oermanlc Origin 
of New Bngland Towns, J. H. U. Studies, Ist series. No. 11. Criticised, 
Boyle, The Puritans, I, p. 74. 

7— Warren v. Charlestown, 2 Gray 84; Hill v. Boston* 122 Mass. 
844; Commonwealth v. Roxbury, 9 Qray 461; Eastman y. Meredith, 36 
N. H. 284. For the History, organization and value of the town meet- 
ing, see Bloomfield y. Charter Oak Bank, 121 U. S. 121; Quincy's Mu- 
nicipal Hist of Boston, Ch. 1; Bryce, American Commonwealth, Chs. 
48, 49; Howard's Local Const Hist of the U. S., Vol. 1, Ch. 2; Free- 
man's Growth of the English Constitution, 17; Lecky, History of the 
Eighteenth Century, I, 887; John Stuart MiU, Representatiye Goyem- 
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§ 9. The Township Elsewhere than in New England. — ^Tbe New 
England township sprang out of the chureh, the western town« 
ship out of the school. In the West the govemm^it surveyor 
preceded the settler, and laid out the land into regular squares to 
which he gave the name of townships; and of each of these Con- 
gress reserved two square miles for the endowment of schools. 
The organization necessary for the administration of this grant 
became the basis of the township as a political organization. The 
township was organized on the county. ^'The Northwestern town- 
ship/' says Dr. Wilson® **is more thoroughly integrated with the 
county than is the New England towiuship. County and township 
fit together as pieces of the same organization. In New England 
the township is older than the county, and the county is grouping 
of townships for certain purposes; in the Northwest, on the con- 
trary, the county has in all cases preceded the township, and the 
townships are divisions of the county. The county may be con- 
sidered as the central unit of local government; townships are 
differentiated within it." 

The township organization is strongest in the East and weakest 
in the South. It has been most generally accepted in New York, 
Pennsylvania, Ohio, Indiana, Kansas, Michigan, Wisconsin Illi- 
nois, and Minnesota. ^'In the states of this group," says Pro- 
fessor Howard, ''localism finds its freest expression: the town meet- 
ing possesses powers commensurate with the requirements of mod- 
ern Uf e ; the primitive and proper nexus between scir and iufiscipe 
is restored; the township is under the county but represented there. 
The county board of supervisors is the old scire-moot over again. 
The township-county system of the Northwest is one of the most 
perfect products of the English mind, worthy to become, as it 
may not improbably become, the prevailing type in the United 
States. "» 

ment, p. 64; May, Constitutional Hist of England, II, 460; De Tocqne- 
ville, Democracy in America, I, Ch. V, p. 56; Adam's Ocrmanic Origin 
of N. E. Towns; Johns Hopkins Univ. Studies, 1st Series, No. 11, p. 6; 
Channig, Town and County Gort in the New England Colonies of N. 
Am.; J. Toulmin Smith, Local Self-Ooyemment and Centralization, 29. 
Special attention is directed to Hosmer's Life of Samuel Adams, Ch« 
XXIII (American Statesmen Series), and the same learned author^ 
work on "Anglo-Saxon Freedom,"* Ch. XVII. For a Tory estimate of 
the town meeting see the letters of Oor, Hutchinson in Hosmer's Life 
of Hutchinson. 

8— Shaw, Local Government in Illinois, p. 10. 

»— Local Self-Govemment in the United States, I, p. 158, quoted in 
Hosmer's Anglo-Saxon Freedom, p. 290. 



ELEMENTS OF MUNICIPAL (X»PORATIONB. 209 

In the far West, in states such as California, Or^;on and Nevada, 
the county is the unit of government, although the towndiip is well 
developed in California. Virginia has had a complete township 
system since 1870, and the tendency throughout the South and West 
seems to be toward the strengthening of the township. Its organ- 
ization differs according to its development, ranging from the pure 
democracy of New England to the representative system of the 
West. Where the departure from the original type is greatest, 
the town meeting has given place to the ordinary process of elec- 
tion. The selectmen are nowhere found outside of New England, 
but their functions are discharged by supervisors, who have gen- 
eral chaige of the affairs of the township. These ofiScers vary in 
number from one to three, and are sometimes, as in Ohio, desig- 
nated as trustees- The powers of •all townships are such and such 
only as are conferred on them by statute.*® 

§ 10. The English Municipality. — The origin of our municipali- 
ties is found very far back in English history.** The thickly-settled 
communities in England always had a peculiar organization. From 
the beginning of the Norman period the inhabitants of a town 
owed certain payments to the crown, which were collected by the 
sheriff, who was the fiscal representative of the crown. The towns 
finally contracted to pay a fixed sum, which they were allowed to 
raise in such manner as they saw fit. This privilege was called the 
firma burgi. It was in fact a lease of the town by its inhabitants. 
For the collection of this quota, the people under the supervision 
of the crown selected an officer, who was called the ferinor or 
mayor. In consideration of the payment of a sum of money, the 
crown also granted to the inhabitants of a special district the 
privilege of holding a court, and exempted them from the juris- 
diction of the sheriff's toum, which was the ordinary crown court. 
The union of these privileges, known as the court leet and the firma 
burgiy constituted a municipal borough. The townsmen, meeting 
in court leet, found it a natural and easy matter to assume such 
other functions as were necessitated by the presence of a large 
number of persons in a small district. They established rules as 
to participation in the court leet and as to the election of a mayor 
or provost. The general rule was that no one could participate in 
the leet who did not pay taxes, was not a householder, and was 

10— Bloomfield v. Charter Oak Bank, 121 U. 8. 121; Hooper v^. Em- 
ery, 14 Me. 376. 

11— This and the foUowlng section is taken largely from Prof. 
Goodnow's Taluable work on Administrative Law. 
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not, in the eye of the law, capable of participating in the admin* 
istration of justice. In the quaint language of the period, only 
those could be members of the court leet who were freemen house- 
holders, paying scot and bearing lot; and the formal criterion of 
the existence of these qualities in a given person was the fact that 
he had been sworn and enrolled in the court leet. This body had 
thus the ultimate decision as to the qualifications of municipal 
citizenship. 

After the formation of parliament, the quota of the town was 
fixed by that body, and nothing remained to be done by the town 
but to assess the quota. The judicial system also underwent a 
change. The royal courts gradually absorbed all judicial func- 
tions, and the court leet became a jury for the determination of 
questions of fact. Such questions and the assessment of the quota 
could be more easily settled by a committee than by the large as- 
sembly, and the result was a formation of a committee of the orig- 
inal court leet for the transaction of both financial and judicial 
business. This committee gradually assumed the performance of 
all municipal business. It was composed of the largest taxpayers, 
who generally also held the commission of the peace. The smaller 
taxpayers gradually lost their equal privileges by neglecting to 
exercise them. As social and economic conditions changed, the 
qualifications for membership changed. In the larger cities mem- 
bership in one of the greaf trade guilds became essential to the 
exercise of municipal functions. The limited body thus organized 
became finally the town council or leet jury.^^ 

About this time the crown began to grant charters of incorpo- 
ration to the body of rich and influential citizens who constituted 
the town council. The original object was to enable the district 
to hold property and to sue and be sued. Finally these bodies 
were granted representation in parliament, and thereafter their 
charters were granted and revoked by the crown when necessary 
to increase or maintain the political influence of the crown in par- 
liament.*' The result was the system of rotten boroughs so well 
known in history. 

12 — See Qneist, Self-Government, 318-825; Const Hist, of England, 
II, pp. 140, 141; Pollock and Maitland, Hist, of Eng. Law, I, p. 625. 
For a description of modem English municipal corporations, see Pol. 
Sol. Quar., IV, pp. 197, 216. 

13 — ^Dillon, Mun. Corp.* I» S 18; Allinson ft Penrose, Hist of 
Phila., p. 10; Rex v. London, 8 Howell St Trials, 1039. The judg- 
ment passed on London was followed by similar informations against 
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§ 11. The American Municipality. — The early American munic- 
ipalities were modeled on the English municipality as it existed 
in the seventeenth century. The city authority was in the town 
council, which was composed of the mayor, recorder, aldermen and 
councilmen. They were organized for the satisfaction of purely 
local needs, such as the management of the corporate property and 
finances, and the enactment of local police ordinances. The affairs 
of the colony within the municipality were attended to by a body 
of ofScers similar to those in the county and rural districts. But 
gradually the municipalities lost their local character and began 
to be used by the state as agencies of the state government. The 
corporation, which originally consisted of the members of the coun- 
cil, came to be regarded as consisting of the people residing within 
the district. The state made use of the city oflScials for the pur- 
poses of state administration, and used the municipality as an 
agency for the collection of taxes. The cities thus largely lost the 
power of regulating their purely local affairs ; and instead of being 
organs for the satisfaction of local needs in accordance with the 
wishes of the inhabitants became the agencies of the state govern- 
ment, very much in the same manner as counties and other subdi- 
visions of the state.^* 

The plan of organization also changed. Instead of the consolida- 
tion of the powers and functions in the council, they were sepa- 
rated and distributed among the council and the executive ofScers. 
The duty of deliberation is now generally left to the council, al- 
though it often exercises administrative power; while that of ex- 
ecution and administration is left to officers selected for that pur- 
pose. 

the other towns. Most of tbe towns anticipated the attack by volun- 
tarily sarrenderlng their charters, in the place of which they received 
new ones "after a conseryative pattern." The Justices of assize espe- 
cially ahnsed their official powers to this end. Jeffreys, on the northern 
circuit, "made all charters fall before him like the walls of Jericho, 
and returned to London laden with the surrenderings, the spoils of the 
towns." Gneist, Const History of England, II, p. 308. 

14— United States v. B. ft O. Ry. Co., 17 VTalL (U. S.) 322. 



CHAPTER IV. 

THE FEDERAL GOVERNMENT AND THE STATE&i 

M'CfULLOCH V. STATE OF MARYLAND. 

Supreme Court of the United States. 1819. 
4 Wheaton, 316. 

Error to the court of appeals of the State of Maryland 

(In April, 1816, Congress incorporated the Bank of the United 
States. In February, 1818, the general assembly of Maryland im- 
posed ''a tax on all banks, or branches thereof^ in the State of 
Maryland, not chartered by the legislature." MeCuUoch, the 
cashier of the branch of the Bank of the United States established 
in the city of Baltimore, violated the latter act by issuing notes 
upon unstamped paper. The question submitted to the court for 
their decision in this case is as to the validity of the said act of the 
general assembly of Maryland, on the ground of its being repugnant 
to the Constitution of the United States, and the act of Congress 
aforesaid, or one of them.) 

Marshall, C. J., delivered the opinion of the court .... 

The first question made in the cause is, has Congress power to in* 
corporate a bank} 

In discussing this question, the counsel for the State of Maryland 
have deemed it of some importance, in the construction of the Con- 
stitution, to consider that instrument not as emanating from the 
people, but as the act of sovereign and independent States. The 
powers of the general government, it has been said, are delegated 
by the States, who^ilone are truly sovereign ; and must be exercised 
in subordination to the States, who alone possess supreme dominion. 

It would be difficult to sustain this proposition. The convention 
which framed the Constitution was, indeed, elected by the State 
legislatures. But the instrument, when it came from their hands^ 
was a mere proposal, without obligation, or pretensions to it. It 

iThe cases coUected in this chapter have, with the permission of the pnb- 
lishers, been taken from Boyd's Cases on American ConsHiuHonal Law, 
In most instances further considerable portions of the opinions have been 
omitted. 
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reported to tiie then exiffting Congress of the United States, 
with a request that it might ^'be submitted to a eonvention of dele- 
gates, chosen in each State, by the people thereof, under the recom- 
mendation of its legislature, for their assent and ratification." 
This mode of proceeding was adopted ; and by the convention, by 
Congress, and by the State legislatures, the instrument was sub- 
mitted to the people. They acted upon it, in the only manner in 
which they can act safely, effectively, and wisely on such a subject, 
by assembling in convention. It is true, they assembled in their 
several States,- and where else should they have assembled? No 
political dreamer was ever wild enough to think of breaking down 
the lines which separate the States, and of compounding the Ameri* 
can people into one common mass. Of consequence, when they 
act, they act in their States. But the measures they adopt do not, 
on that account, cease to be the measures of the people themselves, 
or become the measures of the State governments. 

The government of the Union, then (whatever may be the influ- 
ence of this fact in the case), is emphatically and truly a govern- 
ment of the people. In form and in substance it emanates from 
them, its powers are granted by them, and are to be exercised di- 
rectly on them, and for their benefit. 

This government is acknowledged by all to be one of enumerated 
powers. The principle, that it can exercise only the powers granted 
to it, would seem too apparent to have required to be enforced by 
all those arguments which its enlightened friends, while it was de- 
pending before the people, found it necessary to urge. That 
principle is now universally admitted. But the question respecting 
the extent of the powers actually granted, is perpetually arising 
and will probably continue to arise, as long as our system shall 
exist. 

Among the enumerated powers, we do not find that of establish- 
ing a bank or creating a corporation. But there is no phrase in the 
instrument which, like the articles of confederation, excludes inci- 
dental or implied powers; and which requires that everything 
granted shall be expressly and minutely described 

Although, among the enumerated powers of government, we do 
not find the word ''bank," or ** incorporation," we find the great 
powers to lay and collect taxes; to borrow money; to regulate 
commerce; to declare and conduct war; and to raise and support 
armies and navies. The sword and the purse, all the external rda- 
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tions, and no inconsiderable i)ortion of the industry of the nation^ 
are intrusted to its government. It can never be pretended that 
these vast powers draw after them others of inferior importance, 
merely because they are inferior. Such an idea can never be ad- 
vanced. But it may, with great reason, be contended, that a gov- 
ernment, intrusted with such ample powers^ on the due execution 
of which the happiness and prosperity of the nation so vitally 
depends, must also be intrusted with ample means for their execu- 
tion. The power being given, it is the interest of the nation to 
facilitate its execution. It can never be their interest, and cannot 
be presumed to have been their intention, to clog and embarrass its 
execution by withholding the most appropriate means. Through- 
out this vast republic, from the St. Croix to the Gulf of Mexico, 
from the Atlantic to the Pacific, revenue is to be collected and ex- 
pended, armies are to be marched and supported. The exigencies 
of the nation may require, that the treasure raised in the North 
should be transported to the South, that raised in the East con- 
veyed to the West, or that this order should be reversed. Is that 
construction of the Constitution to be preferred which would render 
these operations difficult, hazardous, and expensive? Can we adopt 
that construction (unless the words imperiously require it) which 
would impute to the framers of that instrument, when granting 
these powers for the public good, the intention of impeding their 
exercise by withholding a choice of means? If, indeed, such be the 
mandate of the Constitution, we have only to obey; but that instru- 
ment does not profess to enumerate the means by which the powers 
it confers may be executed ; nor does it prohibit the creation of a 
corporation, if the existence of such a being be essential to the 
beneficial exercise of those powers. It is, then, the subject of fair 
inquiry, how far such means may be employed. 

It is not denied, that the powers given to the government imply 
the ordinary means of execution. That, for example, of raising rev- 
enue, and applying it to national purposes, is admitted to imply the 
power of conveying money from place to place, as the exigencies 
of the nation may require, and of employing the usual means of 
conveyance. But it is denied that the government has its choice of 
means; or, that it may employ the most convenient means, if, to 
employ them, it be necessary to erect a corporation. 

The creation of a corporation, it is said, appertains to sover- 
eignty. This is admitted. But to what portion of sovereignty does 
it appertain t Does it belong to one more than to another? la 
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America, the powers of sovereignty are divided between the gov- 
ernment of the Union, and those of the States. They are each sov- 
ereign, with respect to the objects committed to it, and neither 
sovereign with respect to the objects committed to the other. We 
cannot comprehend that train of reasoning which would maintain, 
that the extent of power granted by the people is to be ascertained, 
not by the nature and terms of the grant, but by its date. Some 
State Constitutions were formed before, some since that of the 
United States. We cannot believe that their relation to each other 
is in any degree dependent upon this circumstance. Their respective 
powers must, we think, be precisely the same as if they had been 
formed at the same time. Had they been formed at the same time^ 
and had the people conferred on the general government the power 
contained in the Constitution, and on the States the whole residuum 
of power, would it have been asserted that the government of the 
Union was not sovereign with respect to those objects which were 
intrusted to it, in relation to which its laws were declared to be su- 
preme f If this could not have been asserted, we cannot well com- 
prehend the process of reasoning which maintains, that a power 
appertaining to sovereignty cannot be connected with that vast 
portion of it which is granted to the general government, so far as 
it is calculated to subserve the legitimate objects of that govern- 
ment. The power of creating a corporation, though appertaining 
to sovereignty, is not, like the power of making war, or levying 
taxes, or of regulating commerce, a great substantive and inde- 
pendent power, which cannot be implied as incidental to other 
powers, or used as a means of executing them. It is never the end 
for which other powers are exercised, but a means by which other 
objects are accomplished. No contributions are made to charity for 
the sake of an incorporation, but a corporation is created to admin- 
ister the charity ; no seminary of learning is instituted in order to 
be incorporated, but the corporate character is conferred to subserve 
the purposes of education. No city was ever built with the sole 
object of being incorporated, but is incorporated as affording the 
best means of being well governed. The power of creating a cor- 
poration is never used for its own sake, but for the purpose of effect- 
ing something else. No sufficient reason is, therefore, perceived, 
why it may not pass as incidental to those powers which are ex- 
pressly given, if it be a direct mode of executing them. 

But the Constitution of the United States has not left the right 
of Congress to emgloy the necessary means, for the execution of 
the powers conferred on the government, to general reasoning. To 
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its enumeration of powers is added that of making ''all laws which, 
shall be necessary and proper, for carrying into execution the fore- 
going powers, and all other powers vested by this Constitution, in 
the government of the United States, or in any department 
thereof." 

The counsel for the State of Maryland have urged various argu* 
ments to prove that this clause, though in terms a grant of power, 
is not so in effect; but is really restrictive of the general right, 
which might otherwise be implied, of selecting mean? for executing 
the enumerated powers. 

The argument on which most reliance is placed, is drawn from 
the peculiar language of this clause. Congress is not empowered 
by it to make all laws, which may have relation to the powers con- 
ferred on the government, but only such as may be ** necessary and 
proper" for carrying them into execution. The word "necessaiy" 
is considered as controlling the whole sentence, and as limiting the 
right to pass laws for the execution of the granted powers, to such 
as are indispensable, and without which the power would be nuga- 
tory. That it excludes the choice of means, and leaves to Congress, 
in each case, that only which is most direct and simple. 

Is it true, this is the sense in which the word ** necessary" is 
always usedt Does it always import an absolute physical necessity, 
so strong, that one thing, to which another may be termed neces- 
sary, cannot exist without that other? We think it does not. If 
reference be had to its use, in the common affairs of the world, or 
in approved authors, we find that it frequently imports no more 
than that one thing is convenient, or useful, or essential to another. 
To employ the means necessary to an end, is generally understood 
as employing any means calculated to produce the end, and not as 
being confined to those single means, without which the end would 
be entirely unattainable. Such is the character of human language, 
that no word conveys to the mind, in all situations, one single defin- 
ite idea; and nothing is more common than to use words in a figura- 
tive sense. Almost all compositions contain words, which, taken 
in their rigorous sense, would convey a meaning different from that 
which is obviously intended. It is essential to just construction, 
that many words which import something excessive, should be un- 
derstood in a more mitigated sense — in that sense which common 
usage justifies. The word ** necessary" is of this description. It 
has not a fixed character peculiar to itself. It admits of all de- 
grees of comparison; and is often connected with words; which 
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increase or dimmish the impression the mind receives of $he urgency 
it imports. A thing may be necessary, very necessary, absolutely 
or indispensably necessary. To no mind would the same idea be 
conveyed by these several phrases. This comment on the word is 
well illustrated, by the passage cited at the bar, from the 10th 
section of the 1st article of the Constitution. It is, we think, 
impossible to compare the sentence which prohibits a State from 
laying ''imposts, or duties on imports or exports, except what may 
be absolutely necessary for executing its inspection laws," with 
that which authorizes Congress **to make all laws which shall be 
necessary and proper for carrying into execution" the powers of 
the general government, without feeling a conviction that the con- 
vention understood itself to change materially the meaning of the 
word * ' necessary ' ' by prefixing the word * * absolutely. ' ' This word, 
then, like others, is used in various senses ; and, in its construction, 
the subject, the context, the intention of the person using them, are 
all to be taken into view. 

Let this be done in the case under consideration. The subject 
is the execution of those great powers on which the welfare of a 
nation essentially depends. It must have been the intention of those 
who gave these powers, to insure as far as human prudence coulcT 
insure, their beneficial execution. This could not be done by con- 
fining the choice of means to such narrow limits as not to leave it 
in the power of Congress to adopt any which might be appropriate, 
and which were conducive to the end. This provision is made in a 
constitution intended to endure for ages to come, and, consequently, 
to be adapted to the various crises of human affairs. To have pre- 
scribed the means by which government should, in all future time, 
execute its powers, would have been to change, entirely, the char- 
acter of the instrument, and give it the properties of a legal code. 
It would have been an unwise attempt to provide, by immutable 
rules, for exigencies which, if foreseen at all, must have been seen 
dimly, and which can be best provided for as they occur. To have 
declared that the best means shall not be used, but those alone 
without which the power given would be nugatory, would have been 
to deprive the legislature of the capacity to avail itself of experi- 
ence, to exercise its reason, and to accommodate its legislation to 
circumstances. If we apply this principle of construction to any of 
the powers of the government, we shall find it so pernicious in its 
operation that we shall be compelled to discard it 

In ascertaining the sense in which the word "necessary" is used 
in this clause of the Constitution, we may derive some aid from 
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that with which it is associated. Congress shall have power 
"to make all laws which shall be necessary and proper to carry into 
execution ' ' the powers of the government. If the word * * necessary ' ' 
was used in that strict and rigorous sense for which the counsel for 
the State of Maryland contend, it would be an extraordinary de- 
parture from the usual course of the human mind, as exhibited in 
composition, to add a word, the only possible eflPect of which is to 
qualify that strict and rigorous meaning; to present to the mind 
the idea of some choice of means of legislation not straitened and 
compressed within the narrow limits for which gentlemen contend. 
But the argument which most conclusively demonstrates the error 
of the construction contended for by the counsel for the State of 
Maryland, is founded on the intention of the convention, as mani- 
fested in the whole clause This clause, as construed 

by the State of Maryland, would abridge and almost annihilate this 
useful and necessary right of the legislature to select its means. 
That this could not be intended, is, we should think, had it not been 
already controverted, too apparent for controversfy. We think so 
for the following reasons: 

1. The clause is placed among the powers of congress, not among 
the limitations on those powers. 

2. Its terms purport to enlarge, not to diminish the powers 
vested in the government. It purports to be an additional power, 
not a restriction on those already granted. No reason has been or 
can be assigned, for thus concealing an intention to narrow the 
discretion of the national legislature, under words which purport to 
enlarge it. The framers of the Constitution wished its adoption, 
and well knew that it would be endangered by its strength, not by 
its weakness. Had they been capable of using language which 
would convey to the eye one idea, and after deep reflection, impress 
on the mind another, they would rather have disguised the grant 
of power, than its limitation. If then, their intention had been, by 
this clause, to restrain the free use of means which might otherwise 
have been implied, that intention would have been inserted in 
another place, and would have been expressed in terms resembling 
these: *'In carrying into execution the foregoing powers, and all 
others,'* &c., *'no laws shall be passed but such as are necessary 
and proper." Had xhe intention been to make this clause restric- 
tive, it would unquestionably have been so in form as well as in 
effect. 

The result of the most careful and attentive consideration be* 
stowed upon this clause is, that if it does not enlarge, it cannot be 
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construed to restrain the powers of Congress, or to impair the right 
of the legislature to exercise its best judgment in the selection of 
measures to carry into execution the constitutional powers of the 
government. If no other motive for its insertion can be suggested, 
a suflScient one is found in the desire to remove all doubts respect- 
ing the right to legislate on that vast mass of incidental powers 
which must be involved in the Constitution, if that instrument be 
not a splendid bauble. 

We admit, as all must admit, that the powers of the government 
are limited, and that its limits are not to be transcended. But we 
think the sound construction of the Constitution must allow to the 
national legislature that discretion, with respect to the means by 
which the powers it confers are to be carried into execution, which 
wiU enable that body to perform the high duties assigned to it, in 
the manner most beneficial to the people. Let the end be legitimate, 
let it be within the scope of the Constitution, and all means which 
are appropriate, which are plainly adapted to that end, which are 
not prohibited, but consist with the letter and spirit of the Consti- 
tution, are constitutional. 

That a corporation must be considered as a means not less usual, 
not of higher dignity, not more requiring a particular specification 
than other means, has been suflSciently proved. If we look to the 
origin of corporations, to the manner in which they have been 
framed in that government, from which we have derived most of 
our legal principles and ideas, or to the uses to which they have 
been applied, we find no reason to suppose that a Constitution, 
omitting, and wisely omitting, to enumerate aU the means for carry- 
ing into execution the great powers vested in government, ought to 
have specified this. Had it been intended to grant this power as 
one which should be distinct and independent, to be exercised in 
any case whatever, it would have found a place among the enumer- 
ated powers of the government. But being considered merely as a 
means, to be employed only for the purpose of carrying into execu- 
tion the given powers, there could be no motive for particularly 
mentioning it. 

The propriety of this remark would seem to be generally acknowl- 
edged by the universal acquiescence in the construction which has 
been uniformly put on the 3d section of the 4th article of the 
Constitution. The power to '*make all needful rules and regula- 
tions respecting the territory or other property belonging to the 
United States," is not more comprehensive, than the power '*to 
make all laws which shall be necessary and proper for carrying into 
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execution" the powers of the government. Yet all admit the con^ 
stitutionality of a territorial government, which is a corporate body. 

If a corporation may be employed indiscriminately with other 
means to carry into execution the powers of the government, no 
particular reason can be assigned for excluding the use of a bank, 
if required for its iSscal operations. To use one, must be within 
the discretion of Ccmgress, if it be an appropriate mode of executing 
the powers of government. That it is a convenient, a useful, and 
essential instrument in the prosecution of its fiscal operations, is 
not now a subject of controversy. All those who have been con- 
cerned in the administration of our finances, have concurred in rep- 
resenting its importance and necessity; and so strongly have they 
been felt, that statesmen of the first class, whose previous opinions 
against it had been confirmed by every circumstance which can fix 
the human judgment, have yielded those opinions to the exigencies 
of the nation. Under the confederation, C<»igress justifying tha 
measure by its necessity, transcended, perhaps, its powers to obtain 
the advantage of a bank; and our own legislation attests the uni- 
versal conviction of the utility of this measure. The time has passed 
away when it can be necessary to enter into any discussion in order 
to prove the importance of this instrument, as a means to effect the 
legitimate objects of the government. 

But were its necessity less apparent, none can deny its being an 
appropriate measure; and if it is, the degree of its necessity, as 
lias been very justly observed, is to be discussed in another place. 
Should Congress, in the execution of its powers, adopt measures 
which are prohibited by the Constitution; or should Congress, 
under the pretext of executing its powers, pass laws for the accom- 
plishment of objects not intrusted to the government, it would be- 
come the painful duty of this tribunal, should a case requiring such 
a decision come before it, to say that such an act was not the law 
of the land. But where the law is not prohibited and is really cal- 
culated to effect any of the objects intrusted to the government, to 
undertake here to inquire into the degree of its necessity, would be 
to pass the line which circumscribes the judicial department, and 
to tread on legislative ground. This court disclaims all pretensions 
to such a power. 

After the most deliberate consideration, it is the unanimous and 
decided opinion of this court, that the act to incorporate the Bank 
of the United States is a law made in pursuance of the Constitution, 
and is a part of the supreme law of the land. 
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The branches, proceeding from the same stock, and being con- 
ducive to the complete accomplishment of the object, are equally 
constitutional. It would have been unwise to locate them in the 
charter, and it would be unnecessarily inconvenient to employ the 
legislative power in making those subordinate arrangements. The 
great duties of the bank are prescribed; those duties require 
branches, and the bank itself may, we think, be safely trusted with 
the selection of places where thoae branches shall be fixed ; reserv- 
ing always to the government the right to require that a branch 
jshall be located where it may be deemed necessary. 

It being the opinion of the court that the act incorporating the 
bank is constitutional; and that the power of establishing a branch 
in the State of Maryland might be properly exercised by the bank 
itself, we proceed to inquire : 

2. Whether the State of Maryland may, without violating the 
Constitution, tax that branch t . . . 

We are unanimously of opinion, that the law passed by the legis- 
lature of Maryland, imposing a tax on the Bank of the United 
States, is unconstitutional and void 
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Supreme Court of the United States. 1870. 
11 WaUace, 113. 

Mr. QTustice Nelson delivered the opinion of the court 
The case presents the question whether or not it is competent for 
Congress^ under the Constitution of the United States, to impose a 
tax upon the salary of a judicial officer of a State. 

In Dohhins v. The Commissioners of Erie County ^^ it was decided 
that it was not competent for the legislature of a State to levy a 
tax upon the salary or emoluments of an officer of the United States. 
The decision was placed mainly upon the ground that the officer 
was a means or instrumentality employed for carrying into effect 
some of the legitimate powers of the government, which could not 
be interfered with by taxation or otherwise by the States, and that 
the salary or compensation for the service of the officer was insep- 
arably connected with the office; that if the officer, as such, was 

1 16 Peters, 485. 
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exempt, the salary assigned for "his support or maintenance while 
holding the office was also, for like reasons, equally exempt. 

The cases of McCuUoch v. Maryland,^ and Weston v. Charleston,^ 
were referred to as settling the principle that governed the case, 
namely, ''that the State governments cannot lay a tax upon the 
constitutional means employed by the government of the Union to 

execute its constitutional powers." (Here follow 

citations from these cases.) 

It is conceded in the case of McCtdloch v. Mdryland that the 
power of taxation by the States^was not abridged by the grant of a 
similar power to the government of the Union ; that it was retained 
by the States, and that the power is to be concurrently exercised by 
the two governments; and also that there is no express constitu- 
tional prohibition upon the States against taxing the means or in- 
strumentalities of the general government. But it was held, and we 
agree properly held, to be prohibited by necessary implication ; oth- 
erwise, the States might impose taxation to an extent that would 
impair, if not wholly defeat, the operations of the Federal authori- 
ties when acting in their appropriate sphere. 

These views, we think, abundantly establish the soundness of the 
decision of the case of Dobbins v. The Commissioners of Erie, which 
determined that the States were prohibited, upon a proper construc- 
tion of the Constitution, from taxing the salary or emoluments of 
an officer of the government of the United States. And we shall 
now proceed to show that, ui)on the same construction of that in- 
strument, and for like reasons, that government is prohibited from 
taxing the salary of the judicial officer of a State. 

It is a familiar rule of construction of the Constitution of the 
Union, that the sovereign powers vested in the State governments 
by their respective constitutions remained unaltered and unim- 
paired, except so far as they were granted to the government of the 
United States. That the intention of the framers of the Constitu- 
tion in this respect might not be misunderstood, this rule of inter- 
pretation is expressly declared in the Tenth Article of the amend- 
ments, namely: "The powers not delegated to the United States 
are reserved to the States respectively, or, to the people.'* The 
government of the United States, therefore, can claim no powers 
which are not granted to it by the Constitution, and the powers ac- 
tually granted must be such as are expressly given, or given by 
necessary implication. 

The general government, and the States, although both exist 

2 4 Wbeaton, 816. 8 2 Peters, 449. 
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within the same territorial limits, are separate and distinct sover- 
eignties, acting separately and independently of each other, within 
their respective spheres. The former in its appropriate sphere is 
supreme; but the States within the limits of their pow)ers not 
granted, or, in the language of the Tenth Amendment, ** reserved,*' 
are as independent of the general government as that government 
within its sphere is independent of the States. 

The relations existing between the two governments are well 
stated by the present Chief Justice in the case of Lane County v. 
Oregon, 7 Wallace, 76. ''Both the States and the United States,'' 
he observed, ** existed before the Constitution. The people, through 
that instrument, established a more perfect union, by substituting 
a national government, acting with ample powers directly upou 
the citizens, instead of the Confederate government, which acted 
with powers greatly restricted, only upon the States. But in many 
of the articles of the Constitution, the necessary existence of the 
States, and within their proper spheres, the independent author- 
ity of the States, are distinctly recognized. To them nearly the 
whole charge of interior regulation is committed or left; to them, 
and to the people, all powers, not expressly delegated to the na- 
tional government, are reserved.'' Upon looking into the Consti- 
tution, it will be found that but few of the articles in that instru- 
ment could be carried into practical effect without the existence 
of the States. 

Two of the great departments of the government, the executive 
and legislative, depend upon the exercise of the powers, or upon the 
people of the States. The Constitution guarantees to the States a 
republican form of government, and protects each against invasion 
or domestic violence. Such being the separate and independent 
condition of the States in our complex system, as recognized by the 
Constitution, and the existence of which is so indispensable, that, 
without them, the general government itself would disappear from 
the family of nations, it would seem to follow, as a reasonable, if 
not a necessary consequence that the means and instrumentalities 
employed for carrjang on the operations of their governments, for 
preserving their existence, and fulfilling the high and responsible 
duties assigned to them in the Constitution, should be left free and 
unimpaired, should not be liable to be crippled, much less defeated, 
by the taxing power of another government, which power acknowl- 
edges no limits but the will of the legislative body imposing the tax. 
And, more especially, those means and instrumentalities which are 
the creation of their sovereign and reserved rights, one of which is 
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the establishment of the judicial department, and the appointment 
of officers to administer their laws. Without this power, and the 
exercise of it, we risk nothing in saying that no one of the States 
under the form of government guaranteed by the Constitution could 
long preserve its existence. A despotic government might. We 
have said that one of the reserved powers was that to establish a 
judicial department ; it would have been more accurate, and in ac- 
cordance with the existing state of things at the time, to have said 
the power to maintain a judicial department. All of the thirteen 
States were in the possession of this power, and had exercised it 
at the adoption of the Constitution; and it is not pretended that 
any grant of it to the general government is found in that instru- 
ment. It is, therefore, one of the sovereign powers vested in the 
States by their constitutions, which remained unaltered and unim- 
paired, and in respect to which the State is as independent of the 
general government as that government is independent of the States. 

The supremacy of the general government, therefore, so much 
relied on in the argument of the counsel for the plaintiff in error, 
in respect to the question before us, cannot be maintained. The 
two governments are upon an equality, and the question is whether 
the power ^'to lay and collect taxes" enables the general govern- 
ment to tax the salary of a judicial officer of the State, which officer 
is a means or instrumentality employed to carry into execution one 
of its most important functions, the administration of the laws, and 
which concerns the exercise of a right reserved to the States. 

We do not say the mere circumstance of the establishment of the 
judicial department, and the appointment of officers to administer 
the laws, being among the reserved powers of the State, disables the 
general government from levying the tax, as that depends upon the 
express power ''to lay and collect taxes," but it shows that it is an 
original inherent power never parted with, and, in respect to which, 
the supremacy of that government does not exist, and is of no im- 
portance in determining the question ; and, further, that being an 
original and reserved power, and the judicial officers appointed 
under it being a means or instrumentality employed to carry it into 
effect, the right and necessity of its unimpaired exercise, and the 
exemption of the officers from taxation by the general government 
stand upon as solid a ground, and are maintained by principles and 
reasons as cogent, as those which led to the exemption of the Fed- 
eral officer in Dobbins v. The Commissioners of Erie from taxa- 
tion by the States; for, in this respect, that is, in respect to the 
reserved powers, the State is as sovereign and independent as the 



THE CX)LLECTOR V. DAT. 225 

general govemment. And if tlie means and instrumentalities em- 
ployed by that govemment to carry into operation the powers 
granted to it are, necessarily, and, for the sake of self-preservation, 
exempt from taxation by the States, why are not those of the States 
clepending upon their reserved powers, for like reasons, equally ex- 
empt from Federal taxation? Their unimpaired existence in the 
one case is as essential as in the other. It is admitted that there is 
no express provision in the Constitution that prohibits the general 
govemment from taxing the means and instrumentalities of the 
States^ nor is there any prohibiting the States from taxing the 
means and instrumentalities of that govemment. In both cases the 
•exemption rests upon necessary implication, and is upheld by the 
.great law of self-preservation; as any govemment, whose means 
employed in conducting its operations, if subject to the control of 
another and distinct govemment can exist only at the mercy of that 
govemment. Of what avail are these means if another power may 
tax them at discretion? 

But we are referred to the Veazie Batik v. Feimo, 8 Wallace, 533^ 
in support of this power of taxation. That case furnishes a strong 
illustration of the position taken by the Chief Justice in McCidloch 
V. Maryla/nd, namely, ^'That the power to tax involves the power to 
destroy.*' 

The power involved was one which had been exercised by the 
States since the foundation of the govemment, and had been, after 
the lapse of three-quarters of a century, annihilated from excessive 
taxation by the general government, just as the judicial office in the 
present case might be, if subject at all to taxation by that govern* 
ment. But, notwithstanding the sanction of this taxation by a ma- 
jority of the court, it is conceded, in the opinion, that ''the reserved 
rights of the States, such as the right to pass laws; to give effect to 
laws through executive action; to administer justice through the 
•courts, and to employ all necessary agencies for legitimate purposes 
of State govemment, are not proper subjects of the taxing power of 
Congress.'' This concession covers the case before us, and adds the 
authority of this court in support of the doctrine which we have 
endeavored to maintain. 

Judgment affirmed. 

Mr. Justice Bradley, dissenting. 
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ESCANABA COMPANY V. CHICAGO. 

Supreme Court of the United States, 1882, 
107 United States, 678. 

Mr. Justice Field delivered the opinion of the court. 

The Escanaba and Lake Michigan Transportation Company, a 
corporation created under the laws of Michigan, is the owner of 
three steam vessels engaged in the carrying trade between ports 
and places in different states on Lake Michigan and the navigable 
waters connecting with it. The vessels are enrolled and licensed 
for the coasting trade, and are principally employed in carrying 
iron ore from the port of Escanaba, in Michigan, to the docks of 
the Union Iron and Steel Company on the south fork of the south 
branch of the Chicago river in the city of Chicago. In their course 
up the river and its south branch and fork to the docks they are 
required to pass through draws of several bridges constructed over 
the stream by the city of Chicago ; and it is of obstructions caused 
by the closing of the draws, under an ordinance of the city, for a 
designated hour of the morning and evening during week-days, 
and by a limitation of fhe time to ten minutes, during which a 
draw may be left open for the passage of a vessel, and by some 
of the piers in the south branch and fork, and the bridges rest- 
ing on them, that the corporation complains, and to enjoin the 
city from closing the draws for the morning and evening hours 
designated, and enforcing the ten minutes' limitation, and to com- 
pel the removal of the objectionable piers and bridges, the present 
bill is filed. 

The State of Illinois, within which the river and its branches lie, 
has vested in the authorities of the city jurisdiction over bridges 
within its limits, their construction, repair and use, and empow- 
ered them to deepen, widen and change the channel of the stream, 
and to make regulations in regard to the times at which the bridges 
shall be kept open for the passage of vessels. 

Acting upon the power thus conferred, the authorities have en- 
deavored to meet the -wants of commerce with other States, and the 
necessities of the population of the city residing or doing business 
in different sections. For this purpose they have prescribed as fol- 
lows: that "Between the hours of six and seven o'clock in the 
morning, and half-past five and half -past six o'clock in the even- 
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ings, Sundays excepted, it shall be unlawful to open any bridge 
within the city of Chicago;" and that '^ During the hours between 
seven o'clock in the morning and half -past five o'clock in the even- 
ing, it shall be unlawful to keep open any bridge within the city of 
Chicago for the purpose of permitting vessels or other craft to 
pass through the same, for a longer period at any one time than 
ten minutes, at the expiration of which period it shall be the duty 
of the bridge-tender or other person in charge of the bridge to 
display the proper ^signal, and immediately close the same, and keep 
it closed for fully ten minutes for such persons, teams, or vehicles 
as may be waiting to pass over, if so much time shall be required ; 
when the said bridge shall again be opened (if necessary for vessels 
to pass) for a like period, and so on alternately (if necessary) dur- 
ing the hours last aforesaid ; and in every instance where any such 
bridge shall be open for the passage of any vessel, vessels, or other 
craft, and closed before the expiration of ten minutes from the 
time of opening, said bridge shall then, in every such case, remain 
closed for fully ten minutes, if necessary, in order to allow all 
persons, teams, and vehicles in waiting to pass over said bridge." 

The first of these requirements was called for to accommodate 
clerks, apprentices and laboring men seeking to cross the bridges, 
at the hours named, in going to and returning from their places 
of labor. Any unusual delay in the morning would derange their 
business for the day, and subject them to a corresponding loss of 
wages. At the hours specified there is three times — so the record 
shows — the usual number of pedestrians going and returning that 
there is during other hours. 

The limitation of ten minutes for the passage of the draws by 
vessels seems to have been eminently wise and proper for the pro- 
tection of the interests of all parties. Ten minutes is ample time 
for any vessel to pass the draw of a bridge, and the allowance 
of more time would subject foot-passengers, teams, and other vehi- 
cles to great inconvenietice and delays. 

The complainant principally objects to this ten minutes' limita- 
tion, and to the assignment of the morning and evening hour to 
pedestrians and vehicles. It insists that the navigation of the 
river and its branches should not be thus delayed; and that 
the rights of commerce by vessels are paramount to the rights of 
commerce by any other way. 

But in this view the complainant is in error. The rights of 
each class are to be enjoyed without invasion of the equal rights 
of others. Some concession must be made on every side for the 
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convenience and the harmonious pursuit of different occupations. 
Independently of any constitutional restrictions, nothing would 
seem more just and reasonable, or better designed to meet the 
wants of the population of an immense city, consistently with the 
interests of commerce, than the ten minutes rule and the assign- 
ment of the morning and evening hours which the city ordinance 
has prescribed. 

The power vested in the general government to regulate inter- 
state and foreign commerce involves the control of the waters of 
the United States which are navigable in fact, so far as it may be 
necessary to insure their free navigation, when by themselves or 
their connection with other waters they form a continuous channel 
for commerce among the States or with foreign countries. The 
Daniel BaU, 10 Wall., 557. Such is the case with the Chicago 
Eiver and its branches. The common-law test of the navigability 
of waters, that they are subject to the ebb and flow of the tide, 
grew out of the fact that in England there are no waters navi- 
gable in fact, or to any great extent, which are not also affected 
by the tide. That test has long since been discarded in this coun- 
try. Vessels larger than any which existed in England, when 
that test was established, now navigate rivers and inland lakes for 
more than a thousand miles beyond the reach of any tide. That 
test only becomes important when considering the rights of ripa- 
rian owners to the bed of the stream, as in some States it governs 
in that matter. 

The Chicago River and its branches must> therefore, be deemed 
navigable waters of the United States, over which Congress under 
its commercial power may exercise control to the extent necessary 
to protect, preserve and improve their free navigation. 

But the States have full power to regulate within their limits 
matters of internal police, including in that general designation 
whatever will promote the peace, comfort, convenience and pros- 
perity of their people. This power embraces the construction of 
roads, canals and bridges, and the establishment of ferries, and 
it can generally be exercised more wisely by the States than by a 
distant authority. They are the first to see the importance of such 
means of internal communication, and are more deeply concerned 
than others. in their wise management. Illinois is more immedi- 
ately affected by the bridges over the Chicago River and its 
branches than any other State, and is more directly concerned for 
the prosperity of the city of Chicago, for the convenience and com- 
fort of its inhabitants, and the growth of its commerce. And 
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nowhere could the power to control the bridges in that city, their 
constmction, form and strength, and the size of their draws, and 
the manner and times of nsing them, be better vested than with 
the State, or the authorities of the city upon whom it has devolved 
that duty. When its power is exercised, so as to unnecessarily ob- 
struct the navigation of the river or its branches. Congress may 
interfere and remove the obstruction. If the power of the State 
and that of the Federal government come in conflict, the latter 
must control and the former yield. This necessarily follows from 
the position given by the Constitution to legislation in pursiiance- 
of it, as the supreme law of the land. But until Congress acts 
on the subject, the power of the State over bridges across its navi- 
gable streams is plenary. This doctrine has been recognized from 
the earliest period, and approved in repeated cases, the most no- 
table of which are Wilson v. The Blackbird Creek Marsh Co., 2 
Pet., 245, decided in 1829, and Oilman v. Philadelphia, 3 Wall.,. 
713, decided in 1865. . . . (Here follow citations from these- 
cases and from Pound v. Turck, 95 U. S. 459.) 

The doctrine declared in these several decisions is in accordance 
with the more general doctrine now firmly established, that the 
commercial power of Congress is exclusive of State authority only 
when the subjects upon which it is exercised are national in their 
character, and admit and require uniformity of regulation affect- 
ing alike all the States. Upon such subjects only that authority 
can act which can speak for the whole country. Its non-action is 
therefore a declaration that they shall remain free from all regu- 
lation. Welton V. State of Missouri, 91 U. S., 275 ; Henderson v. 
Mayor of New York, 92 Id., 259; County of Mobile v. Kimball, 
102 Id., 691. 

On the other hand, where the subjects on which the power may 
be exercised are local in their nature or operation, or constitute 
mere aids to commerce, the authority of the State may be exerted 
for their regulation and management until Congress interferes 
and supersedes it. As said in the case last cited: **The uniform- 
ity of commercial regulations which the grant to Congress was 
designed to secure against conflicting State provisions, was neces- 
sarily intended only for cases where such uniformity is prac-^ 
ticable. Where, from the nature of the subject or the sphere of 
its operations, the case is local and limited, special regulations^ 
adapted to the immediate locality, could only have been contem- 
plated. State action upon such subjects con constitute no inter- 
ference with the commercial power of Congress, for when that 
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acts the State authority is superseded. Inaction of Congress upon 
these subjects of a local nature or operation, unlike its inaction 
upon matters affecting all the States and requiring uniformity of 
regulation, is not to be taken as a declaration that nothing shall 
be done in respect to them, but is rather to be deemed a declara- 
tion that for the time being and until it sees fit to act they may 
be regulated by State authority.'* 

Bridges over navigable streams, which are entirely within the 
limits of a State^ are of the latter class. The local authority can 
better appreciate their necessity, and can better direct the man- 
ner in which they shall be used and regulated than a government 
at a distance. It is therefore a matter of good sense and practical 
wisdom to leave their control and management with the States, 
Congress having the power at all times to interfere and supersede 
their authority whenever they act arbitrarily and to the injury o£ 
commerce. 

From any view of this case, we see no error in the action of the 
court below, and this decree must accordingly be 

Affirmed. 



TARBLE'S CASE. 



Supreme Court of the United States. 1871. 
13 Wallace, 397. 

Error to the Supreme Court of Wisconsin. 

This was a proceeding on habeas corpus for the discharge of one 
Edward Tarble, held in the custody of a recruiting officer of 
the United States as an enlisted soldier, on the alleged ground that 
he was a minor, under the age of eighteen years at the time of his 
enlistment, and that he enlisted without the consent of his father. 

The writ was issued on the 10th of August, 1869, by a court 
commissioner of Dane County, Wisconsin, an officer authorized 
by the laws of that State to issue the writ of habeas corpus upon 
the petition of parties imprisoned or restrained of their liberty 
or of persons on their behalf. It was issued in this case upon 
the petition of the father of Tarble, in which he alleged that his 
son, who had enlisted under the name of Frank Brown, was con- 
fined and restrained of his liberty by Lieutenant Stone, of the 
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United States army, in the city of Madison, in that State and 
county; that the cause of his confinement and restraint was that 
he had, on the 20th of the preceding July, enlisted, and been mus- 
tered into the military service of the United States; that he was 
under the age of eighteen years at the time of such enlistment; 
that the same was made without the knowledge, consent, or approv- 
al of the petitioner ; and was, therefore, as the petitioner was ad- 
vised and believed, illegal; and that the petitioner was lawfully 
entitled to the custody, care, and services of his son. ... 

(The commissioner held that the prisoner was illegally detained 
by Lieutenant Stone, and ordered his discharge. Afterwards 
Lieutenant Stone had the proceedings taken to the Supreme Court 
of Wisconsin, where the order of the commissioner discharging 
the prisoner was affirmed. That judgment was then brought before 
the United States Supreme Court on a writ of error prosecuted by 
the United States.) 

Mr. Justice Field, after stating the case, delivered the opinion 
of the court as follows: 

The important question is presented by this case, whether a 
State court commissioner has jurisdiction, upon habeas corpus, 
to inquire into the validity of the enlistment of soldiers into the 
military service of the United States, and to discharge them from 
such service when, in his judgment, their enlistment has not been 
made in conformity with the laws of the United States. The ques- 
tion presented may be more generally stated thus: Whether any 
judicial officer of a State has jurisdiction to issue a writ of habeas 
corpus, or to continue proceedings under the writ when issued 
for the discharge of a person held under the authority, or claim 
and color of the authority, of the United States, by an officer of 
that government. For it is evident, if such jurisdiction may be 
exercised by any judicial officer of a State, it may be exercised 
by the court commissioner within the county for which he is ap- 
pointed; and if it may be exercised with reference to soldiers de- 
tained in the military service of the United States, whose enlist- 
ment is alleged to have been illegally made, it may be exercised 
vdth reference to persons employed in any other department of 
the public service when their illegal detention is asserted. It may 
be exercised in all cases where parties are held under the author- 
ity of the United States, whenever the invalidity of the exercise 
of that authority is affirmed. The jurisdiction, if it exist at all, 
can only be limited in its application by the legislative power of 
the State. It may even reach to parties imprisoned under sen- 
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tence of the National courts, after regular indictment, trial and 
conviction, for offenses against the laws of the United States. As 
we read the opinion of the Supreme Court of Wisconsin in this 
case, this is the claim of authority asserted by that tribunal for 
itself and for the judicial oflScers of that State. It does, indeed, 
disclaim any right of either to interfere with parties in custody, 
under judicial sentence, when the National court pronouncing 
sentence had jurisdiction to try and punish the offenders, but it 
asserts, at the same time, for itself and for each of those officers, 
the right to determine, upon habeas corpus, in all cases, whether 
that court ever had such jurisdiction. 

It is evident, as said by this court when the case of Booth was 
finally brought before it, if the power asserted by that State court 
ever existed, no offense against the laws of the United States could 
be punished by their own tribunals, without the permission and 
according to the judgment of the courts of the State in which the 
parties happen to be imprisoned; that if that power existed in 
that State court, it belonged equally to every other State court 
in the Union where a prisoner was within its territorial limits; and, 
as the different State courts could not always agree, it would often 
happen that an act, which was admitted to be an offense and justly 
punishable in one State, would be regarded as innocent and even 
praiseworthy in another, and no one could suppose that a govern* 
ment, which has hitherto lasted for seventy years, ** enforcing its 
laws by its own tribunals, and preserving the union of the States^ 
could have lasted a single year, or fulfilled the trusts committed to 
it, if offenses against its laws could not have been punished with- 
out the consent of the State in which the culprit was found" 
. . . (Here follows an extended discussion of Ableman v. Booth 
and the United States v. Booth, 21 Howard, 506.) 

It is in the consideration of this distinct and independent char- 
acter of the government of the United States, from that of the gov- 
ernment of the several States, that the solution of the question 
presented in this case, and in similar cases, must be found. There 
are within the territorial limits of each State two governments,, 
restricted in their spheres of action, but independent of each other, 
and supreme within their respective spheres. Each has its sepa- 
rate departments; each has its distinct laws, and each has its own 
tribunals for their enforcement. . . . 

Such being the distinct and independent character of the two 
governments, within their respective spheres of action, it follows 
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that neither can intrude with its judicial process into the domain 
of the other, except so far as such intrusion may be necessary on 
the part of the National government to preserve its rightful su- 
premacy in cases of conflict of authority. In their laws, and mode 
of enforcement, neither is responsible to the other. How theii* re- 
spective laws shall be enacted ; how they shall be carried into exe- 
cution; and in what tribunals, or by what officers; and how much 
discretion, or whether any at all shall be vested in their officers, 
are matters subject to their own control, and in the regulation of 
which neither can interfere with the other. 

Now, among the powers assigned to the National government, 
is the power *'to raise and support armies,'' and the power "to 
provide for the government and regulation of the land and naval 
forces." The execution of these powers falls within the line of 
its duties; and its control over the subject is plenary and exclu- 
sive. It can determine, without question from any State author- 
ity, how the armies shall be raised, whether by voluntary enlist- 
ment or forced draft, the age at which the soldier shall be received, 
and the period for which he shall be taken, the compensation he 
shall be allowed, and the service to which he shall be assigned. And 
it can provide the rules for the government and regulation of the 
forces after they are raised, define what shall constitute military 
offenses, and prescribe their punishment. No interference witH 
the execution of this power of the National government in the 
formation, organization and government of its armies by any State 
officials could be permitted without greatly impairing the efficiency, 
if it did not utterly destroy, this branch of the public service. 
Probably in every county and city in the several States there are 
one or more officers authorized by law to issue writs of habeas 
corpus on behalf of persons alleged to be illegally restrained of 
their liberty ; and if soldiers could be taken from the army of the 
United States, and the validity of their enlistment inquired into 
by any one of these officers, such proceeding could be taken by 
all of them, and no movement could be made by the National troops 
without their commanders being subjected to constant annoyance 
and embarrassment from this source. The experience of the late 
rebellion has shown us, that, in times of great popular excitement, 
there may be found in every State large numbers ready and 
anxious to embarrass the operations of the government, and easily 
persuaded to believe every step taken for the enforcement of its 
authority illegal and void. Power to issue writs of habeas corpus 
for the discharge of soldiers in the military service, in the hands 
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of parties thus disposed, might be used, and often would be used, 
to the great detriment of the public service. In many exigencies 
the measures of the National government might in this way be 
entirely bereft of their efficacy and value. An appeal in such 
cases to this court, to correct the erroneous action of these officers, 
would afford no adequate remedy. Proceedings on habeas corpus 
are summary, and the delay incident to bringing the decision of 
a State officer, through the highest tribunal of the State, to this 
court for review would necessarily occupy years, and in the mean- 
time, where the soldier was discharged, the mischief would be ac- 
complished. It is manifest that the powers of the National gov- 
ernment could not be exercised with energy and efficiency at all 
times, if its acts could be interfered with and controlled for any 
period by officers or tribunals of another sovereignty. 

It is true similar embarrassment might sometimes be occasioned, 
though in a less degree, by the exercise of the authority to issue the 
writ possessed by judicial officers of the United States, but the 
ability to provide a speedy remedy for any inconvenience follow- 
ing from this source would always exist with the National legis- 
lature. 

State judges and State courts, authorized by laws of their States 
to issue writs of habeas corpus, have undoubtedly a right to issue 
the writ in any case where a party is alleged to be illegally con- 
fined within their limits, unless it appear upon his application that 
he is confined under the authority, or claim and color of the au- 
thority, of the United States, by an officer of that government. If 
such fact appear upon the application the writ should be refused. 
If it do not appear, the judge or court issuing the writ has a right 
to inquire into the cause of imprisonment and ascertain by what 
authority the person is held within the limits of the State ; and it 
is the duty of the marshal, or other officer having the custody of 
the prisoner, to give, by a proper return, information in this re- 
spect. His return should be sufficient, in its detail of facts, to show 
distinctly that the imprisonment is under the authority, or claim 
and color of the authority, of the United States, and to exclude the 
suspicion of imposition or oppression on his part. And the process 
or orders, under which the prisoner is held, should be produced 
with the return and submitted to inspection, in order that the court 
or judge issuing the writ may see that the prisoner is held by the 
officer, in good faith, under the authority, or claim and color of 
the authority, of the United States, and not under the mere pre- 
tense of having such authority. 
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This right to inquire by process of habeas corpus, and the duty; 
of the officer to make a return, ''grows necessarily," says Mr. 
Chief Justice Taney, **out of the complex character of our gov- 
ernment and the existence of two distinct and separate sovereign- 
ties wifhin the same territorial space, each of them restricted in its 
power, and each within its sphere of action, prescribed by the Con- 
stitution of the United States, independent of the other. But, after 
the return is made, and the State judge or court judicially apprised 
that the party is in custody under the authority of the United 
States, they can proceed no further. They then know that the 
prisoner is within the dominion and jurisdiction of another gov- 
ernment, and that neither the writ of habeas corpus nor any other 
process issued under State unthority can pass over the line of divi- 
sion between th£ two sovereignties. He is then within the dominion 
and exclusive jurisdiction of the United States. If he has com- 
mitted an offense against their laws, their tribunals alone can pun- 
ish him. If he is wrongfully imprisoned, their judicial tribunals 
can release him and afford him redress." 

Some attempt has been made in adjudications, to which our at- 
tention has been called, to limit the decision of this court in Able- 
man v. Booth, and The United States v. Booth, to cases where a 
prisoner is held in custody under undisputed lawful authority of 
the United States, as distinguished from his imprisonment under 
claim and color of such authority. But it is evident that the deci- 
sion does not admit of any such limitation. It would have been 
unnecessary to enforce, by any extended reasoning, such as the 
Chief Justice uses, the position that when it appeared to the judge 
of officer issuing the writ, that the prisoner was held under undis- 
puted lawful authority, he should proceed no further. No Fed- 
eral judge even could, in such case, release the party from im- 
prisonment, except upon bail when that was allowable. The de- 
tention being by admitted lawful authority, no judge could set the 
prisoner at liberty, except in that way, at any stage of the proceed- 
ing. All that is meant by the language used is, that the State 
judge or State court shall proceed no further when it appears, from 
the application of the party, or the return made, that the prisoner 
is held by an officer of the United States under what, in truth, pur- 
ports to be the authority of the United States, that is, an author- 
ity, the validity of which is to be determined by the Constitution 
and laws of the United States. If a party thus held be illegally 
imprisoned it is for the courts or judicial officers of the United 
States, and those courts or officers alone, to grant his release. 
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It follows, from the views we have expressed, that the court com* 
missioner of Dane County was without jurisdiction to issue the 
writ of habeas corpus for the discharge of the prisoner in this 
case, it appearing, upon the application presented to him for the 
writ, that the prisoner was held by an ofBcer of the United States, 
under claim and color of the authority of the United States, as an 
enlisted soldier mustered into the military service of the National 
government; and the same information was imparted to the com- 
missioner by the return of the officer. The c(Hnmissioner was, both 
by the application for the writ and the return to it, apprised that 
the prisoner was within the dominion and jurisdiction of another 
government, and that no writ of habeas corpus issued by him could 
pass over the line which divided the two sovereignties. 

The conclusion we have reached renders it unnecessary to con- 
sider how far the declaration of the prisoner as to his age, in the 
oath of enlistment, is to be deemed conclusive evidence on that 
point on the return to the writ. 

Jt^gment reversed. 

The Chisf Justice dissenting. 



EX PARTE SIEBOLD. 

Supreme Court of the United States. 1879. 
100 United States, 371. 

Petition for a writ of habeas corpus. 

The facts are stated in the opinion of the court. . . . 

Mr. 'Justice Bb^ydley delivered the opinion of the court. 

The petitioners in this case, Albert Siebold, Walter Tucker, 
Martin C. Bums, Lewis Coleman and Henry Bowers, were judges 
of election at different voting precincts in the city of Baltimore, 
at the election held in that city, and in the State of Maryland, on 
the fifth day of November, 1878, at which representatives to the 
Forty-sixth Congress were voted for. 

At the November Term of the Circuit Court of the United States 
for the District of Maryland, an indictment against each of the 
petitioners was found in said court, for offenses alleged to have 
been committed by them respectively at their respective precincts 
whilst being judges of election; and upon which indictments they 
were severally tried, convicted and sentenced by said court to fine 
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and imprisonment. They now apply to this court for a writ of 
habeas corpus to be relieved from imprisonment. . . • 

These indictments were framed partly under Sect 5515 and 
partly under Sect 5522 of the Bevised Statutes of the United 
States; and the principal questions raised by the application are, 
whether those sections, and certain sections of the title of the Be- 
vised Statutes relating to the elective franchise, which they are 
intended to enforce, are within the constitutional power of Con- 
gress to enact If tiiey are not, then it is contended that the Cir- 
cuit Court has no jurisdiction of the cases, and that the convic- 
tions and sentences of imprisonment of the several petitioners were 
illegal and void. . . . 

The peculiarity of the case consists in the concurrent authority 
of the two sovereignties, State and National, over the same sub- 
ject-matter. This, however, is not entirely without a parallel. The 
regulation of foreign and interstate commerce is conferred by the 
Constitution upon Congress. It is not expressly taken away from 
the States. But where the subject-matter is one of a national 
character, or one that requires a uniform rule, it has been held 
that the power of Congress is exclusive. On the contrary, where 
neither of these circumstances exist, it has been held that State 
regulations are not unconstitutional. In the absence of congres- 
sional regulation, which would be of paramount authority when 
adopted, they are valid and binding. . . . (Here follows a dis- 
cussion of Cooley v. Board of Wardens of Port of Philadelphia, 
12 Howard, 299.) 

So in the case of laws for regulating the elections of representa- 
tives to Congress. The State may make regulations on the sub- 
ject ; Congress may make regulations on the same subject, or may 
alter or add to those already made. The paramount character of 
those made by Congress has the effect to supersede those made by 
the State, so far as the two are inconsistent, and no farther. There 
is no such conflict between them as to prevent their forming a har- 
monious system perfectly capable of being administered and car- 
ried out as such. 

It is objected that Congress has no power to enforce State laws 
or to punish State officers, and especially has no power to punish 
them for violating the laws of their own State. As a general propo- 
sition, this is undoubtedly true; but when, in the performance of 
their functions, State officers are called upon to fulfill duties 
which they owe to the United States as well as to the State, has 
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the former no means of compelling such fulfillment t Yet that is 
the case here. It is the duty of the States to elect representatives 
to Congress. The due and fair election of these representatives is of 
vital importance to the United States. The government of the 
United States is no less concerned in the transaction than the State 
government is. It certainly is not bound to stand by as a passive 
spectator, when duties are violated and outrageous frauds are com- 
mitted. It is directly interested in the faithful performance, by 
the officers of election, of their respective duties. Those duties are 
owed as well to the United States as to the State. This necessarily 
follows from the mixed character of the transaction. State and 
national. A violation of duty is an offense against the United 
States, for which the offender is justly amenable to that govern- 
ment. No official position can shelter him from this responsibility. 
In view of the fact that Congress has plenary and paramount juris- 
diction over the whole subject, it seems almost absurd to say that 
an officer who receives or has custody of the ballots given for a rep- 
resentative owes no duty to the national government which Con- 
gress can enforce; or that an officer who stuffs the ballot-box can- 
not be made amenable to the United States. If Congress has not, 
prior to the passage of the present laws, imposed any penalties 
to prevent and punish frauds and violations of duty committed 
hy officers of election, it has been because the exigency has not been 
deemed sufficient to require it, and not because Congress had not 
the requisite power. 

The objection that the laws and regulations, the violation of 
which is made punishable by the acts of Congress, are State laws, 
and have not been adopted by Congress, is no sufficient answer to 
the power of Congress to impose punishment. It is true that Con- 
gress has not deemed it necessary to interfere with the duties of 
the ordinary officers of election, but has been content to leave them 
as prescribed by State laws. It has only created additional sanc- 
tions for their performance, and provided means of supervision in 
order more effectually to secure such performance. The imposi- 
tion of punishment implies a prohibition of the act punished. The 
State laws which Congress sees no occasion to alter, but which it 
allows to stand, are in effect adopted by Congress. It simply de- 
mands their fulfillment. Content to leave the laws as they are, it 
is not content with the means provided for their enforcement. It 
pi*ovides additional means for that purpose; and we think it is 
entirely within its constitutional power to do so. It is simply the 
exercise of the power to make additional regulations. 
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To maintain the contrary proposition, the case of Commonwedltk 
of Kentucky v. Dennison (24 How., 66) is confidently relied on 
by the petitioners' counsel. But there, Congress had imposed a 
duty upon the governor of the State which it had no authority to 
impose. The enforcement of the clause in the Constitution requir- 
ing the delivery of fugitives from service was held to belong to the 
government of the United States, to be effected by its own agents ; 
and Congress had no authority to require the governor of a State 
to execute this duty. 

The greatest difficulty in coming to a just conclusion arises from 
mistaken notions with regard to the relations which subsist be- 
tween the State and national governments. It seems to be often 
overlooked that a national constitution has been adopted in this 
country, establishing a real government therein, operating upon 
persons and territory and things; and which, moreover, is, or 
should be, as dear to every American citizen as his State govern- 
ment is. Whenever the true conception of the nature of this gov- 
ernment is once conceded, no real difficulty will arise in the just 
interpretation of its powers. . . . 

This power to enforce its laws and to execute its functions in 
all places does not derogate from the powers of the State to exe- 
cute its laws at the same time and in the same places. The one 
does not exclude the other, except where both cannot be executed at 
the same time. In that case, the words of the Constitution itself 
show which is to yield. **This Constitution, and all laws which 
shall be made in pursuance thereof, . . . shall be the. supreme 
law of the land.'' 

The doctrine laid down at the close of counsel's brief, that the 
State and national governments are co-ordinate and altogether 
equal, on which their whole argument, indeed, is based, is only 
partially true. 

The true doctrine, as we conceive, is this, that whilst the States: 
are really sovereign as to all matters which have not been granted 
to the jurisdiction and control of the United States, the Constitu- 
tion and constitutional laws of the latter are, as we have already 
said, the supreme laws of the land; and, when they conflict with 
the laws of the States, they are of paramount authority and obli- 
gation. This is the fundamental principle on which the authority 
of the Constitution is based ; and unless it be conceded in practice, 
as well as theory, the fabric of our institutions, as it was contem- 
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plated by its f ounders, cannot stand. The questions involved have 
respect not more to the autonomy and existence of the States, than 
to the continued existence of the United States as a government to 
which every American citizen may look for security and protec* 
tion in every part of the land. 

We think that the cause of commitment in these cases was law- 
ful, and that the application for the writ of habeas corpus must be 
^^ied. 

Application denied. 

Mr. Justice Clifford and Mr. Justice Field dissented. 



HURTADO V. CALIFORNIA. 

Supreme Court of the United States. 1884. 
110 United States, 516. 

The Constitution of the State of California, adopted in 1879, 
in Article 1, Section 8, provides as follows: 

*'Oflfenses heretofore required to be prosecuted by indictment 
shall be prosecuted by information, after examination and commit- 
ment by magistrate, or by indictment without such examination 
and commitment as may be prescribed by law. A grand jury shall 
be summoned at least once a year in each county." . . . 

(Hurtado, having been charged with murder by an information 
filed with the District Attorney, was tried by jury, convicted, and 
sentenced to be hanged. Thereupon he filed certain objections to 
the execution of the sentence, one of which recited 'Hhat the said 
plaintiflP in error had been held to answer for the said crime of 
murder by the district attorney of the said county of Sacramento, 
upon an information filed by him, and had been tried and illegally 
found guilty of said crime, without any presentment or indictment 
of any grand or other jury, and that the judgment rendered upon 
the alleged verdict of the jury in such case was and is void, and 
if executed would deprive the plaintiff in error of his life or lib- 
erty without due process of law.") 

Mr. Justice Matthews delivered the opinion of the court. After 
reciting the facts in the foregoing language, he continued : 

It is claimed on behalf of the prisoner that the conviction and 
sentence are void, on the ground that they are repugnant to that 
clause of the Fourteenth Article of Amendment of the Constitu- 
tion of the United States which is in these words: 
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"Nor shall any State deprive any person of life, liberty or prop- 
erty without due process of law.'* 

The proposition of law we are asked to affirm is that an indict- 
ment or presentment by a grand jury as known to the common law 
of England, is essential to that ''due process of law/' when applied 
to prosecutions for felonies, which is secured and guaranteed by 
this provision of the Constitution of the United States, and which 
accordingly it is forbidden to the States respectively to dispense 
with in the administration of criminal law. . . . (Here fol- 
lows citations from Kalloch v. Superior Court, 56 Cal., 229, and 
Bowan v. The State, 30 Wis., 129.) 

... It is maintained on behalf of the plaintiff in error that 
the phrase '*due process of law" is equivalent to '*law of the 
land," as found in the 29th chapter of Magna Charta; that by im- 
memorial usage it has acquired a fixed, definite and technical mean- 
ing; that it refers to and includes, not only the general principles 
of public liberty and private right, which lie at the foundation of 
all free government, but the very institutions which, venerable by 
time and custom, have been tried by experience and found fit and 
necessary for the preservation of those principles, and which, hav- 
ing been the birthright and inheritance of every English subject, 
crossed the Atlantic with the colonists and were transplanted and 
established in the fundamental laws of the State; that, having 
been originally introduced into the Constitution of the United 
States as a limitation upon the powers of the government, brought 
into being by that instrument, it has now been added as an addi- 
tional security to the individual against oppression by the States 
themselves; that one of these institutions is that of the grand jury, 
an indictment or presentment by which against the accused in cases 
of alleged felonies is an essential part of due process of law, in 
order that he may not be harassed or destroyed by prosecutions 
founded only upon private malice or popular fancy. 

The Constitution of the United States was ordained, it is true, 
by descendants of Englishmen, who inherited the traditions of 
English law and history; but it was made for an undefined and 
expanding future, and for a people gathered and to be gathered 
from many nations and of many tongues. And while we take just 
pride in the principles and institutions of the common law, we are 
not to forget that in lands where other systems of jurisprudence 
prevail, the ideas and processes of civil justice are also not un- 
known. Due process of law, in spite of the absolutism of conti* 
i6 
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nental governments, is not alien to that code which survived the 
Roman Empire as the foundation of modem civilization in Europe, 
and which has given us that fundamental maxim of distributive 
justice, — suum cuique tribuere. There is nothing in Magna Charta, 
rightly construed as a broad charter of public right and law, 
which ought to exclude the best ideas of all systems and of every 
age ; and as it was the characteristic principle of the common law 
to draw its inspiration from every fountain of justice, we are not 
to assume that the sources of its supply have been exhausted. On 
the contrary, we should expect that the new and various experi- 
ences of our own situation and system will mould and shape it into 
new and not less useful forms. 

The concessions of Magna Charta were wi*ung from the King 
as guaranties against the oppressions and usurpations of his pre- 
rogative. It did not enter into the minds of the barons to provide 
security against their own body or in favor of the Commons by 
limiting the power of Parliament; so that bills of attainder, ex 
post facto laws, laws declaring forfeitures of estates, and other 
arbitrary acts of legislation which occur so frequently in English 
history, were never regarded as inconsistent with the law of the 
land; for notwithstanding what was attributed to Lord Coke in 
Bonham's Case, 8 Rep., 115, 118a, the omnipotence of Parliament 
over the common law was absolute, even against common right and 
reason. The actual and practical security for English liberty 
against legislative tyranny was the power of a free public opinion 
represented by the Conmions. 

In this country written constitutions were deemed essential to 
protect the rights and liberties of the people against the encroach- 
ments of power delegated to their governments, and the provisions 
of Magna Charta were incorporated in Bills of Rights. They were 
limitations upon all the powers of government, legislative as well 
as executive and judicial. 

It necessarily happened, therefore, that as these broad and gen- 
eral maxims of liberty and justice held in our system a different 
place and performed a different function from their position and 
office in English constitutional history and law, they would re- 
ceive and justify a corresponding and more comprehensive inter- 
pretation. Applied in England only as guards against executive 
usurpation and tyranny, here they have become bulwarks also 
against arbitrary legislation; but, in that application, as it would 
be incongruous to measure and restrict them by the ancient cus- 
tomary English law, they must be held to guarantee, not particular 
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forms of procedure, but the very substance of individual rights to 
life, liberty and property. 

Restraints that could be fastened upon executive authority with 
precision and detail, might prove obstructive and injurious when 
imposed on the just and necessary discretion of legislative power; 
and, while in every instance, laws that violated express end spe- 
cific injunctions and prohibitions might, without embarrassment, 
be judicially declared to be void, yet, any general principle or 
maxim, founded on the essential nature of law, as a just and reason- 
able expression of the public will and of government, as instituted 
by popular consent and for the general good, can only be applied 
to cases coming clearly within the scope of its spirit and purpose, 
And not to legislative provisions merely establishing forms and 
modes of attainment. Such regulations, to adopt a sentence of 
Burke's, **may alter the mode and application, but have no power 
over the substance of original justice." Tract on the Popery Laws, 
€ Burke's Works, ed. Little & Brown, 323. 

But it is not to be supposed that these legislative powers are ab- 
solute and despotic, and that the amendment prescribing due pro- 
cess of law is too vague and indefinite to operate as a practical 
restraint. It is not every act, l^islative in form, that is law. Law 
is something more than mere wiU exerted as an act of power. It 
must be not a special rule for a particular person or a particular 
case, but, in the language of Mr. Webster, in his familiar defini- 
tion, ^Hhe general law, a law which hears before it condemns, 
which proceeds upon inquiiy, and renders judgment only after 
trial," so "that every citizen shall hold his Ufe, liberty, property 
and immunities under the protection of the general rules which 
govern society;" and thus excluding, as not due process of law, 
acts of attainder, bills of pains and penalties, acts of confiscation, 
acts reversing judgments, and acts directly transferring one man's 
estate to another, legislative judgments and decrees, and other simi- 
lar, special, partial and arbitrary exertions of power under the 
forms of legislation. Arbitrary power, enforcing its edicts to the 
injury of the i)ersons and property of its objects is not law, wheth- 
er manifested as the decree of a personal monarch or of an imper- 
sonal multitude. And the limitations imposed by our constitutional 
law upon the action of the governments, both State and national, 
are essential to the preservation of public and private rights, not- 
withstanding the representative character of our political insti- 
tutions. The enforcement of these limitations by judicial process 
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is tlie device of self-governing communities to protect the rights 
of individuals and minorities^ as well against the power of numbers 
as against the violence of public agents transcending the limits of 
lawful authority, even when acting in the name and wielding the 
force of the government. 

It follows that any legal proceeding enforced by public author- 
ity, whether sanctioned by age and custom, or newly devised in 
the discretion of the l^islative power, in furtherance of the gen- 
eral public good, which regards and preserves these principles of 
liberty and justice, must be held to be due process of law. 

Tried by these principles, we are unable to say that the sub- 
stitution for a presentment or indictment by a grand jury of the 
proceeding by information, after examination and commitment by 
a magistrate, certifying to the probable guilt of the defendant, with 
the right on his part to the aid of counsel, and to the cross-exam- 
ination of the witnesses produced for the prosecution, is not due 
process of law. It is, as we have seen, an ancient proceeding at 
common law, which might include every case of an oflfense of less 
grade than a felony, except misprision of treason; and in every 
circumstance of its administration, as authorized by the statute of 
California, it carefully considers and guards the substantial inter- 
est of the prisoner. It is merely a preliminary proceeding, and 
can result in no final judgment, except as a consequence of a r^u- 
lar judicial trial, conducted precisely as in cases of indictments. 

In reference to this mode of proceeding at the common law, and 
which he says ^^is as ancient as the common law itself," Black- 
stone adds (4 Com. 305) : 

''And as to those offenses in which informations were allowed 
as well as indictments, so long as they were confined to this high 
and respectable jurisdiction, and were carried on in a legal and 
regular course in His Majesty's court of Ejng's Bench, the suIk 
ject had no reason to complain. The same notice was given, the 
same process was issued, the same pleas were allowed, the same 
trial by jury was had, the same judgment was given by the same 
judges, as if the prosecution had originally been by indictment.** 

For these reasons, finding no error therein, the judgment of the 
Supreme Court of California is 

Affirmed. 

Mr. Justice Harlan rendered a dissenting opinion. 
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Suretyship— Wilson's Cases on Guaranty and Suretyship, by H. H. Wilson, of the Law 
Department of the University of Nebraska. 1 volume 94.00 net 

Trial Practice— Sunderland's Cases on Trial Practice, by Edson R. Sunderland of 
the Law Department of the University of Michigan. 94.50 net. 

Taxation — Goodnow's Cases on Taxation, by Frank J. Goodnow of the Law Depart- 
ment of Columbia University. 1 volume 95.00 net. 

Wills— Bates, Cases on Wills, by Henry M. Bates. Dean of the Law Department. 
University of Michigan. 1 volume. (In Preparation.) 

CALLAGHAN & COMPANY 

»"B?S'Sis«eet CHICAGO «w.W.h.„r-"K 



LEADING LAW SCHOOL TEXT BOOKS 



Afpency— Bays. A handbook, by Alfred W. Bays. Pro- 
lessor of Law, North westeru University School of 
Commerce. $1.50 uec. 

Ajrency Outlines— Mechem Outlines of Asrency, by 

Floyd R. Mecheni. Profvsyor of Law in the University 
of Chicago. ISecond Kdiiion. $2.U0 uet. 



A treatise by Floyd R. 



Asrency— Mecheni on Agency. 
Mechem. $5.00 uet. 

American Law— Andrews* American Law. Second 
Edition by J. D. Andrewn. 2 \oih. $ii.OO. 
Same, 1 vol. ed., $5.00 uet. 

Bailments and Carriers— Goddard*s Outlines, by R. O. 

Goddaid, Profesbor oi Law in toe Uuu er*»ity ol Mich- 
igan. $2.00 net. 

Bailments and Carriers— Van Zile, by Philip T. Von 
Zile. Dean Detroit College of L^w. Second Ed. $5.00. 

Bankruptcy —Bays. A handbook on Debtor, Creditor 
and bankruptcy, by A. W. Buys. $1.50 net. 

Blackstone's Commentaries— Coolsy. 4th Edition 
Commentaries on the Laws of Euuland by William 
Blackstone, with a translation of all foreign word., 
and phrases appearing in the text and very full and 
copious notes by Thomas M. Cooley. Fourth Edition 
by J . D. Andrews. 2 volumes $9.00 net. 
Same. 3rd Edition $6.00 uet. 

Business Law and Methods— By George L. Oorlis, 
Dean Benton College of Law. 1 volume. 

Carriers— Hutchinson. The Law of t'arrierp by Robert 
Hutchinson, Second Ed. by Floyd K. Mecuem. $4.00. 

Code Pleadinar-Phillips. PrinViples of Pleadings in 
Actions tmder the Codes of Civil Procedure by O. L. 
Phillips. $4,00 net. 

Commercial Law— Bays. American Commercial Law 
Sciics. 9 vols. $12.00. Separately per volume $1.50. 

Commercial Law— Corlls. By George L. Corlin, Dean 
i>cutou College of Law. 1 volume. 

Common Lai^ Pleadinsr- Andrews' Stephen's Plead- 
ings. By Henry John Stephen. Second Edition by 
J . D. Andrews. $3.50 net. 

Contracts— Anson. Second American Edition, by 
Jerome C. Knowlton. Professor of Law In the Univer- 
sity of Michigan. $3.50 net. 

Contracts— Bays. A handbook by A. W. Bays. $1.50 
net. 

Contracts— Hammon. The General Principles of Con- 
iractb. by Louis L. Hammon. $5.00 uet. 

Contracts- Willis. A treatise by Hugh E. Willis. Pro- 
fessor of Law, University of Minnesota Law School. 
$3.00 uet. 

Corporations— Municipal— Elliott. Second Edition, by 
John E. Macy, Professor in Boston University Law 
School. $4.00 net. 

Corporations— Bays. A handbook by A. W. Bays. $1.50 

net. 

Corporations— Marshall-lPrivatel. A treatise. Se- 
cond Edition by WUlium L. Marshall and William L 
Clark. $5.00 net. 

Cor torations— Abbott— [Public]. A treatise by How- 
ard S. Abbott. 1 volume $4.00. 

Criminal Law— Clark 8c Marshall— Crimes. Second 
Kdition by lierschell B. Lazell. $5.00 uet. 

Criminal Law and Procedure Outlines— Washburn. 

Ky Kraery Washburn. Third Edition by Marshall D. 
Kwell. $2.50 net. 

Damages— Willis. A concise treatise by Hugh E. Willis' 
Professor of Luw, University of Minnesota. $3.00 net- 
Dictionary — Cyclopedic Law Dictionary. $5,00 net. 
Dictionary— Kinney's Dictionary and Glossary. $4.00. 

Domestic Relations— Peck, by Epaphroditus Peek, of 
the Law Dept. of Yale University, [in Preparation] . 



Domestic Relations— Lon^. A treatise by Joseph P. 

Long. Prosessor of Law In Washington and Lee Uni- 
versity. $3 50 net. 
Equity Pleading and Practice— Fletcher. Equity 

Plcadinff Practice and Forms, by William Meade 

Fletcher. $5.00 net. 
Equity Pleading and Practice— Van Zile, by Philip T 

VuuZile. $5.0(»uet. 
Evidence— Hammon. A treatise, by Louis L. Hammo:.. 

$5.00 net. 
Evidence— Hughes. An illustrated treatise, by Thoma"- 

W. Hughes. Professor of Law in tlie Univen»iiy oi 

Illinois. $4.00 net. 
Evidence— Kennedy. A practical Codiflcation by 

Kichard Lee Kennedy. $2.00 net. 
Evidence— Revnoldtt Theory of Evidence, by William 

Reynolds. $2.00 net. 
Evidence— Reynolds. Trial Evidence and Cross Ex- 

aAninaiiou. pocket edition. Limp leather $3.50 uet. 
Insurance— Bays. A handbook, by Alfred W. Bays. 

$1.50 net. 
International Law— Bord well's Laws of War. By W. 

P. Bord well, i'rofesfior of Law, University of Missoun 

$3.50 net. 
International Law— Taylor. The Origin and Growth of 

International Public Law. by Uannis Taylor. $3.50 uet. 
Jurisprudence— Pattee. The Essential Nature of Law, 

by W. S. Pait'e. Dean Law Deparimeut. University of 

Minnesota. $2.50 net. 
Lesal Ethics— Warvelle. A discussion of professionu: 

conduce by George W. Warvelle. $1.5j>nct. 
Negotiable Instnimeats— Bays. A handbook, by Alf re 1 

W.Bays. $1.50 net. 
Negotiable Instruments— Bunker, by Robert E. Bun- 
ker, Pr.)fessor <»f Law in the Uaivtreity oi Michigan 

Law School. $3. SO. 
Ne7otiable Instruments— Ogrden, by J. M. Ogdeu ot 

tne Indiana Law ttcuoul. $4.00. 
Negotiable Instruments— Selover. Second Editlou by 

Wm. H. Oppenneimer. $4.00 net. 
Partnership— Bays. A handbook, by A. W. Bays. $1.30 
• net. 
Partnership— Mechem. By Floyd K. Mechem. Second 

edition, $2.50 net. 
Partnership— Shumaker, by Walter A. Shumaker. S« c- 

oud edition. $3.00 net. 
Personal Property— Childs, by Frank Hall ChlMs. 

sometime ProfesMor of Law in Chicaifo Kcut Colie».e 

of Law. flu Preparation.] 
Officers— Mechem. Public Offices and Otticers, by 

Floyd K. Mechem. $5.v/0 net. 
Ouizzers— Walsh. Students Quiz Books. 13 number-. 

Paper, each 50 cents. 
Real Property— Bays. A handbook by A. W. Bays. $1.50 

net. 

Real Property— Tiffany, by Herbert T. Tiffany. 2 vol- 
umes. $10.00. 

Student's edition [2 volumes in Ij $7.00 net. 
Real Property— Warvelle. Elements, by Geor^o W, 

Warvelle. Second edition. $4.00 net. 
Roman Law— Sandar's Justinian Institutes. Fir^t 

American Ed. by W. £. Hammond. $5.00. 
Sales— A handbook by Alfred W. Bays. $1.50 net. 
Suretyship— Spencer. A treatise on Suretyship an I 

Guaranty, by Kdward W. Spencer, Dean Milwaukee 

Law School. [In preparation]' 
Torts— Cooley. A new Law School Edition, by John 

Lewis. $5.00 net. 

Torts— Cooley 'a Elements, by Thomas M. Cooley 

$3.50 net. 
Trusts Pound, by Roscoe Pound. Professor of Law in 

harvard UuiVcrbity. [In preparation]. 
Wills— Rood. In- ludinR also Gifts Causa Mortis and a 

summary of the law of Descent, Distribution and 

Administration, by John R. Kood. Professor of Law 

University of Michigan. $4.00 net. 
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